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18 March 1975

MEMORANDUM FOR: FOI Management and Review Personnel

SUBJECT : Specificity Required in Denial of Documents
Requested Under FOI

L. This memorandum is a follow-up to our memorandum cf 10
March (OGC 75-0857) concerning the nature and extent of the process
by which we must review documents and make and record our FOI
decisions concerning them.

2. Attached is a copy of a 1973 decision of the U.S. Court of
Appeals for the District (Vaughn v. Rosen) which indicates that it is
not sufficient for the government to merely assert that documents , un-
identified and unexplained, fall within some or any specific one of the
nine FOI exemptions. Rather, the government's decisions must be in
terms which give the requester sufficient information to enable him
to understand the government's position and conclusion. Therefore
the government, without compromising the secret information involved,
must describe the documents and explain the basis for the application
of the exemption claimed, at least in general terms; and this must be
done with respect to portions of the documents, as appropriate.

3. I think these requirements must be in mind as we review
documents, record our denial decisions and draft our denial letters, at
both the initial action and appeal stages.
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A law professor doing researci on
he Civil Service Commission brought an
sction pursuant to the terms of the
Tyeedom of Information Act to compel
digclosure by the Commission of certain
reports of the Bureau of Personnel Man-
agement. The Commission, by a conclu-
sory affidavit, claimed that the docu-
ments in question were of such nature
as to £all within exceptions to the Act’s
weueral requirements of disclosure. The
District Court for the District of Colum-
bia, John IH. Pratt, 3., entered summary
judgraent fox the Commission on that
ground. On the professor’s appeal, the
Court of Appeals, Wilkey, Cireuit Judge,
held that the rvecord before it was inguf-
ficient to permit a determination of
whether the documents were gubject to
disclosure undasr the Act, and remanded
{ne case with directions that the Cora-
mission provide detailed justification of
its claims, that it gpecifically itemize
and index the documents or portions
thereof so as to show which were dis-
closable and which were exernpt and
that, in its discretion, the trial court
might designate a special master to ex-
amine the documents and evalute the
Commission’s contentions of exemptinn.

peomandad with directioas.

i, Records 914
Statutory exempiions from disclo-

aure of government documents under
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Trcedom of Information Act must be
construsd navrvowly in such way as to
provide maximum access consonant with
overall purpose of Ach 5 US.CA. §

552,

2. Records &1

Entire document, access to which is
sought under Xreedom of Information
Act, is not exempt merely because isolat-
ed portion of document need not be dis-
closed. 5U.S.C.A.§ 552, C e

3. Records &14

In proceedings for disclosure of
government documents under Freedom
of Information Act, mere conclusory af-
fidavit by governmant agency that docu-
ments sought were of nature exempted
from diselosurs by provisions of Act was
insufficient to establish exemptions
claimed, and case would be remanded
with divections that agency furnish de-
tailed justification for exemption claims,
that it iteraize and index documents in
such manner as 1o correlate justifica-
tions for refusal to disclose with actual
portions of document claimed to be ex-
emnpt, and that trial judge, in his discre-
tion, might appoint gpecial master to ex-
amine documents and evaluate azency’s
contentions of exemption. 5 U.S.C.A. §§
552(a)(3), (b)Y(1, 2, 5, 6); 18 US.C.
A, § 3500.

USR-S

Ronald L. Plesser, Washington, D. C.,
with whom Alan B. Morrison, Washiag-
“ton, D. C., was on the brief, for appel-
lant.

John C. Leaahan, Asst. U S, Afty.,
with whom Havoid H. Titns, Jr., U. 3.
Atty., John A. Terry and Derek 1.
Mcier, Asst. U. S. Attyii. were on the
brief, for appoliees.

Before ROBINSON and W ILKEY,
Civenit Judges, and FRANK A, KAUF-
MAN,* District Judge fov the District

of Marylind.

# Sitring by designation pursuant to 258 U308 282(e).
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VAUGHN v. ROSEN : 821
Cite ag 454 17.24 820 (1973) i

WILKEY, Circuit Judge:
Appellant sought disclosure under the
Freedom of Information Act® of various

1. “3 U.S.C. § 552, "Public information;
agency rwles, opinions, orders, records, and
proceedings

“{a) Each agency shall make available to
the public informution as follows :

(D Ihach ageoney shall separately stute

and currently publish in the ¥ederal Regis-
ter for the guidance of the public—

“(A) descriptions of its central aond field
organization and the. established places at
which, the employees (aud in the case of
a uniformed service, the members) from
whom, and the methods whereby, the pub-
lic may obtain information, make submit-
tals or requests, or obtain decisions;

“(B) statements of the general course amd
methods by which its functions are chan-
neled and determined, including the nuature
and requirements of all formal and informal
procedures available ;

“{C) rules of proceduve, descriptions of
forms avallable or the places at which
forms may be obtained, and instructions
as to the scope and contents of all pa-
pers, reports, or examinations;

(D) substantive rules of general appli-
cability adopted as authorvized by law, and
statements of general policy or interpre-
tations of general applicability focmulated
and adopted by the agency; and

“(F) each ameudwent, revisiou, or re-
peal of the foregoing.

Except to the extent that a person has ae-
tunl and timely notice of the terms thereof,
a person may not ia any maunner bhe ro-
quirad to resort to, or be adversely affected
by, a matter required to be published in the
Federal Register and not so published. For
the purpose of this parvagraph, matter rea-
sonably available to the class of persons af-
fected thereby is deemed published in the
Federal Register when incorpocated by ref-
erence therein with the approval of the
Director of the Federal Register.

“{2) Fach agency, in accordance with pub-
lished rules, shall make available for publie
inspection and copying—

. "(A) final opiuions, including concurring
and dissenting opinions, as well as orvders,
- mads in the adjudication of enses;

(1) those statements of policy aud in-
terpretations which have heen adopted by
the agency aud arve not published in the
Federal Register; and

Oy adwministrative  stuff mwauunts and
instructions to staff that affect o member
of the public;

unless the materials arve prompily published
ond copies offered for sole, To the extent
requiretl to preveuat a elearly owwarranted
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government documents, purportedly eval-
uations of certain agencies’ personnel
manazement programs.

invasion of persomal peivacy, an agency may
delete  identifging  details when it makes
availzhle or publishes an opinion, statement
of policy. interpretation, or staff maunnal oc
insteuction.  Ylowever, in each case the jus-
tification for the de’stion shall be explained
fully in writing, Pach ageney also shall
maintain and  make available for publie
inspection and copying a current imdex pro-
viding identifying information for the public
as to any matter issued, adopted, or pro-
mulgated after July 4, 1967, and reguived by
this paragraph to be made available or pub-
lisued. A firial order, opinion, statertent of
policy, interpretation, or staff manual or iu-
straction that affects a memwber of the pub-
lic may be relied on, used, oc cited as
precedeut by an agency agaiust a pacty oth-
er than an ageney only if— ’

(1) it has been indexed and either made
available or published as provided by this
pavagrapl; or

“(ii) the party hos actual and timely no-
tice of the terms thereof.

3 Fxeept with respeer to the reeords
made available under paragraphs (1) and
(2) of this subsection, egjch ageney, on re-
quest  for identifabl: records made in ae-
cordance with published rules sturiag the
time, place, fees to the extent authorized by
statute, and procedure to be followed, shall
make the recovds promptly availuble to any
person.  On complaiat, the district court of
the United States in the district in which
the complainant vesides, or has his principal
pluce of business, or in which the agenecy
records are situated, has jurisdiction to en-
join  the ageney from withholding ageuney
records and to order the production of any
agency records improperly withlield  from
the complainant. In such a case the court
shall determine the wmatter de novo and the
burden is on the asency to sustain its fe-
tinn. In the event of unoncompliance with
the order of the eourt, the district court
may  punish  for contempt the responsible
employee, and in the case of n uniformed
service, the responsitle wember. Tixecept as
to causes the courf considers of geeater lu-
portance, proceedi before  the distriet
coure, ns andhorized by this pavageaph, take
e ence ou  the doecket over all other
ciies and sball be cssigned for bearving and
crial at the eacliest procticable date and ex-
podited in every way.

S Peeiv ageoney having wore than one
racmbar shall nnintzin and mowe availabla
for public inspection a record of the fioal
viotes of each member in every ageoney pro-

anglir
CREGILE,

The District
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Court denied disclosuve, presumably on
the ground the documents fell within
one or more exemptions to the FOIAZ
The scant record makes it impossible to
determine if the information sought by
appellant is indeed exerupt from disclo-
sure; we must remand the case to the
trial court for further proceedings.

1. Fucts

Overall responsibility to evaluate,
oversee, and regulate the personnel man-
agement activities of the various federal
agencies rests with the Civil Sarvice
Commission.® The Bureau of Personnel
Management, the arm of the Civil Serv-
ice Commission for this task, works with
the agencies in evaluating their person-
nel management programs. After each
evaluation is complete, the Bureau issues
s report entitled Evaluation of Person-
nel Management. These evaluations as-

“(b) "This section does not apply to mat-
ters that are—

“(1) specifically reguired by Executive
order to be kept seeret in the interest of
the national defense or foreign policy ;

“(2) related solely to the innternal per-
sonoel rules awd practices of an ageney;

“(8) specifically exempted from dizclo-
suve by statute;

“(4) traile secrats and commercial or fi-
nancial information obtained from a per-
son and privileged or confidential;

“(5) inter-agency or intro-agency memo-
randums or letters which would not be
availnble by law to a party other than an
aganey in litigation with the ageney;

“(6) personnel and wmedical files and
similac files the disclosure of which would
constitute a clearly unwarranted invasion
of persoual privacy;

“(TY investigatory files compiled for law
enforcement purposes except to the ex-
tent available by law to a party other
than an agency;

“(8) countained in or related to exumin-
tion, . operating, or condition reports pre-
pared- by, on belwll of, or for the use of
an ageney responsihle for the regulatinn
or suparvision of financial institutions; or

“(9) meologieal and geophysical tuforma-
tion anl data, ineluding maps, concerning
wells.

“(¢) his section dozs not authorize with-
holding of information or Hmit the availabil-
ity of records to the publie, except as spe-
citically stated in this section. This section

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8

sess the personnel policies of a particu-
lav apency and set forth recommenda-
tions and policies customarily adopted
by both agencies and Commissiont Ap-
pellant, a law professor doing research
into the Civil Service Commission,
sought disclosure of these evaluations
and certain other special reports of the
Bureau of Personnel Manazament.s

The Director of the Bureau of Person-
nel Management FEvaluation declined to
release the documents sought.$ This re-
fusal to disclose was sustained by the
Executive Director of the Civil Service
Commission, who asserted that the in-
formation was exempt from disclosuve
because it (1) related solely to the inter-
nal rules zmd practices of an agency;”?
(2) constituted infer-agency or intra-
agency mﬂmoz‘a‘ﬂda or letters which
would not be available by law to a party
other than aun ageney in litigation with

is not aatlority to  withliold information
from Congress.”

9. The trial court below granted appellee’s
motion for summary judgment \without giv-
ing any reasons for its action. “We do not,
therefore, know why the District Court found
the documents to be exempt from disclosure.

3. Sece fxec.Ortder 9830 (24 Feb. 1047).

4. The documents under discussion are not a
part of the record ou appeal; the court
does not, therefore, kuow precisely what is
contained in the evaluations. Roth parties,
however, seem to agree that the geuneral na-
ture of the documents is as we have de-
scribed thew in the text. We may, there-
forve, accept this deseriptiou for purposes of
our diseassion.

5. "The documents other thuun the evaluations
were deseribed as  “special studies of the
Commission for fiscul years 1960-72)" The
exact nature of these “special studies” does
not appear from the record, but it appears
that they denl with the same general issues
as o the evaluations.

6. Letter of Gilbert A f';ﬂhhn\ll‘ﬂ {15 June

972) (Jaint App. ac13).

7. "Che £ OTA provides that
thiz section dees nol apply to maiters that

are

reladed  solely  to \‘w internal personnel
rules wied practices  of  an o agency

5 U.S.CL 8 552(0) (2) (1079).
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Cite as 45t .24 820 (1973)

the agency; $ and (3) was composed of
personal and medical files, the disclosure
of which would constitute a clearly un-
warranted invasion of personal privacy.®

After this refusal appellant filed this
action in the District Court, seeking in-
junctive relief and an order requiring
disclosure of the requested materials in
accordance with 5 U.S.C. § 552(a)(3)
(1970). The Government filed a motion
to dismiss, or in the alternative for sum-
mary judzment, in which it was con-
tended that the reports fell within the
three exemptions given above.

Aside from legal arguments, the sole
support, regarding the contents of the
documents and their exemption, of the
Government’s motion was an affidavit of
the Diractor of the Bureau of Personnel
Management Evaluation. This affidavit
did not illuminate or reveal the contents
of the information sought, but vather
set forth in conclusory terras the Direc-
tor’s opinion that the evaluations wete
not subject to disclosure under the
FOIA. On the basis of this affidavit,
the trial court granted the Government’s
motion for summary judgment. This
appeal followed.

II. Problems of Procedure and Proof
under the Frecdom of Informaekion
Act

{11 The Freedom of Information Act
was conceived in an effort to permit ac-
cess by the citizenry to most forms of
government records. In essence, the Act

8. "The FOIA provides that
© Phiz section does mnot apply to matters
that are
inter-ngeney  awd  intra-agency  wemorall-
dums or letters which would not be avaii-
able by law to a party other than an
agency in litigation with the agency.

5OULS0, §O02() (Y (19T0).

5. The FOTA provides that
Thin section does uob opply  to matters
that are

perronal wwnd wedical Tides aud simidae filex
the disclosuee of whict would constitute a
enrly  unwaeranted  lavasion of puraonal
privacy.

5OULE.CL § 52(h) (6) (1970).
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provides that all documents are available
to the public unless specifically exempt-
ed by the Act itselft? This coutt has
repeatedly stated that these exemptions
fyom disclosure must be comsfrued nar-
rowly, in such a way as to provide the
maximum access consouant with the
overall purpose of the Actit By like to-
ken and specific provision of the Act,
when the Government declines to dis-
close a document the burden is upon the
agency to prove de movo in trial court
that the information sought fits under
one of the exemptions to the FOIAM?

Thus the statute and the judicial inter-
pretations recognize and place great em-
phasis upon the imporiance of disclo-
sire.

In lizht of this overwhelming empha-
sis upon disclosure, it is anomalous but
obviously inevitable that the party with
the greatest interest in obtaining disclo-
sutre is at a loss to argue with desirable
legal precision for the revelation of the
concealed information. Obviously the
party secking disclosure cannot know
the precise contents of the documents
sought; secret information s, by defini-
tion, unknown to the party seeking dis-
closure. In many, if not most, disputes
under the FOTA, vesolution centers
around the factual nature, the statutory
category, of the information sought.

In a very real sense, only one side to
the controversy (the side opposing dis-
closure) iz in a position confidently to

1ake statements eategorizing informa-

10. See footnote 1, suprea.

{1, “The Legislative plan creates a liberal
disclosure requiremsnt limited only by spe-
cific exemprions, which are to be narrowly
construed.”  Getman v, N. L. T I, e Ul
S AP D.CL 200, 211, 450 I.2d 670, 673, stay
denied, 40+ U.S. 1204, 92 8.Ce 7, 30 L.,
208 (1971).  See slso Dristol-Myers v. I

T, ¢, 198 T.s.Am DO 22, 23, 421 1.2qd

005, 083 cock denied, 400 TS, 824, 01 8.0

4n, 27 L. 52 01070) » M. AL Shapiro &
Cle, v B, 130 BSupp. 467, 450 (DD,
N7y

2. Aee 5 TLSOL 052 (3) (0T0).

: CIA-RDP80M01066A000800150002-8
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" tiom, and this case provides a classic ex-
ample of such a situation. Here the
Government contends that the documents
contain information of a personal nature
the disclosure of which would constitute
an invasion of certain individuals’ priva-
cy. This factual characterization may
or may not be naccurate. Tt is clear,
however, that appellant cannot state
that, as a matter of his knowledge, this
characterization is untrue. Neither can
he determine if the persounal items, as-
suming they exist, are so inextricably
bound up in the bulk of the documents
that they caunot be separated out. The
best appellant can do is to argue that
the exception is very narrow and plead
that the zeneral natuve of the documents
sought make it unlikely that they con-
tain such personal information.

F.P.A. v. Mink!* differentiates be-
twoen the action by the trial court called
for when the factual nature of the dis-
puted information is known and when it
is not known. The first portion of the
Supreme Court’s decision dealt with doc-
aments the factual nature of which was
not disputed; all parties agreed that the
documents had been classified as “ge-
cret” by the President. The first ex-
emption under the T'OIA provides that
documents which are “gpecifically re-

uired by Executive order to be kept se-
crot in the interest of the mnational de~
fense or foreign policy,” are exempt
from disclosure* Since the factual na-
ture of the documents was undisputed
and since under this undisputed descrip-
tion of the documents they clearly fit
within the exemption, the Court held
that ho further inquiry or argument was
permitted; they need not be revealed.

A second group of documents consid-
pred hy the Court in Mink had not been
classified “secrat.”  They ‘were clairaad
to be excrapt as “inter-agsucy or intra-

(2. 410 TL8. T3, 00 S.Ct 827, 59 LU L0
(1973,

P4, BTN, §952(h) (1 (1970).

15, 5 U8 § 532(h) (5) (1970).

5. To T DL AL v DMink, 410 U5, T3, 9205,
03 S.0n §97, 85 LA LD (LT3, fhee

Approved For Release 2004/10/28

agency memorandums or letters which
would not be available by law to a party
other than an agency in litigation with
the agency.”1® There was, however, 2
factual dispute regarding whether the
documents actually fit this description.
The Court concluded that, while material
dealing with facts containad in such
memoranda coild be disclosed, mewmoran-
da dealing with law or policy were ex-
erapt. There was a still further foetucd
dispute vegarding how much of the ma-
terial was factual, how much law ot poli-
ey, and how much a combination of the
two. With regard fo this material
which did mot fit squarely within the
language of the exemption, the Court re-
manded to tha trial court to make & de-
termination regarding the actual compo-
gition of the material,

The disputed information in this cage
is analogous to the second group of doe-
umeats considered in Mink, in that on
the vecord facts they do not indisputably
fit within one of the exemptions to the

TOIA. If the factual nature of the doc- -

uments were so clearly estab‘;;i'shed on
the record, then the court would laguire
no further and would make the legal rul-
ing as to whether they £ it within the de-
fined exemption or exemptions. In this
gituation, in which there is a dispute ve-
garding the natuve of the information,
the Supreme Court in Mink provided the
outline of how trial courts should ap-
proach the job of making this factual
determination.®® Qur discussion here is
intended to he an elabovation of this
outline.

This lack of knowledge by the party
goeing disclosure geriously distorts the
traditional adversary nature of our legal
system’s forn of dispute resolution. Or-
dinarily, the facts relevant to a dispute

are more or less eguall
vorge parties. In o case ariging under

sapremas Conrt provide? guidonee for the
(rinl entrt resnrding whon it should conduet

an i eanora oxamination. The Court made
necessary fov

L clese that it wax not alway
4 covrt to eamluct an in emere examind-

tiou,
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: CIA-RDP80M01066A000800150002-8

'
i
i
i

the O
noted, &
dispute
effort t
the trie.
amine t
mine wt
erly cha
erupt.
may be
savily ct
cism an
the actu
In theor
could &
depth ¢
ment
where t
But wh
stitute
pages, i
trial juc
Tuminati
would a
The p
peliate 1
tion_of
must co
trial cot
tual nat
queanily
cases a
terms, s
tion fall
exemptic
court, 1i
without
that wo
quest to
determir
investig.
scope of
cused by
tice is tc
be relat

17. Sen ¥
15, This
410 T8
119 (1f
. C, 1
Gas, 70t
| RURIES S %
the non

S84}




VAUGHN v. ROSEN 825
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the FOIA this is not true, as we have
noted, and hence the typical process of
dispute resolution is impossible. In an
effort to compensate, the trial court, as
the trier of fact, may and often does ex-
amine the document in camera to detev-
mine whether the Government has prop-
erly characterized the information as ex-
empt. Such an examination, however,
raay be very burdensome, and 13 neces-
sarily conducted without benefit of criti-
cism and illumination by a party with
the actual interest in forcing disclosure.
In theovy, it is possible that a trial court
could examine a document in sufficient
depth to test the accuracy of a govern-
ment characterization, particularly
where the information is not extensive.
But where the documents in issue con-
stitute hundreds or even thousands of
pages, it is unreasonable to expect 2
trial judge to do as thorough a job of il-
lumination and chavacterization as
would a party interested in the case.

The problem is compounded at the ap-
pellate level. In reviewing a determina-
tion of exemption, an appellate court
must consider the appropriateness of a
trial court’s characterization of the fac-
tual nature of the information. Ire-
quently trial courts’ holdings in FOIA
cases are stated in very conclusory
terms, saying simply that the informa-
tion falls under one or anocther of the
exemptions to the Act. An appellate
court, like the trial court, is completely
without the controverting illumination
that would ordinarily accompany a re-
quest to review a lower court’s factual
determination; it must conduct its own
investigation into the docurnent. The
scope of inquiry will not have been fo-
cused by the adverse parties and, if jus-

tice is to be done, the examination raust
_be relatively comprehensive.

Obviously

{7, Nee [ootnntes -9, supra.

19, his was made clenr in I PoAL v Mink,
A0 VLB T3, 8594, 93 KRG 827, 55 1,002
110 (1973).  See also Sterling Deuag v .
gL 146 LS ADPPDLCL 23T, 28, 5 B2l
Gos, 701 (1971).

19. It may be, of course, that the cxempt anil
the nou-exempt portions arc 8o inexrricably

434 F2d—52Y2

an appellate court is even less suited to
making this inquiry than is a trial
court.

Ieve we are told that certain docu-
ments fall under three exemptions which
permit the  agencies to  decline
disclosuret” We do not know precisely
how voluminous this information i3, but
from the general descriptions provided
it seerns reasonavle to conclude that the
documents run to many hundreds of
pages.
the trial court’s characterizations by
committing sufficient resources to the
project, but the cost in terms of judicial
manpower would be immeanse.

(2] This buvrden Is cormnpounded by
the fact that an entire decument is not
pxerupt merely because an isolated por-
tion need not be diselosed?® Thus the
agency may not sweep a document under
a general allegation of exemption, even
if that general allegation is correct with
ragard to part of the information? It
is quite possible that part of a document
should be kept secret ~while part should
be disclosed. Whea the Government
mekes a gencral allegation of exemption,
the court may not know if the allegation
applies to all or only a part of the infor-
mation. Isolating what exemptions ap-
ply to what parts of a document makes
the burden of evaluating aliegations of
wxemption even move difficult.

Such an investment of judicial energy
might be justified to determine some is~
sues. In this avea of the law, however,
we do not believe it is justified or even
permissible.  The burden has been
placed specifically by statute on the Gov-
ornment. Vet under existing proce-
dures, the Government claims all it neerl
do to fulfill its burdeu is to aver that
the factual natvve of the information is

L4
intertwined that it is impossible to sepavale
ther, e issne of whether they are inter-

fwined iw, ifselt, a aatter of fact swhick
st be determined by the trial coart as the
¢ ¢ BP0 AL v Mink, 400 UL
3, 62, 93 8.0 827, 35 L.EdSd 11b
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such that it falls under one of the ex-
cmptions. At this point the opposing
party is cornpavatively helpless to con-
trovert this characterization. 1f justice
is to be done and the (tovernment’s char-
acterization adeguately tested, the bur-
den mow falls on the court system to
malke its own investigation. This ig
Gearly not what Congress had in mind.
Tn two definite ways the present
method of resolving FOLA disputes ac-
tually encourages the Qovernment to
conter.d that large masses of informa-
tion are exempt, when in fact part of
the information should be discloged.
First, there ave no inherent incentives
that would alfirmatively spur govern-
ment agencies to disclose information.
Under current procedures government
soencies lose very little by vefusing to
disclose docuraents. AL most they will
he put to a court test stacked in their
favor, the burden of which can be easily
ghifted to another by simply averring
that the information falls under one of
several unfortunately imprecise ecxemp-
tions. Conversely, there is little to be
gained by making the disclosure. in-
deed, from a bureaucratic standpoint, a
general policy of revelation could cause
positive harm, since it could bring to
light information detrimental to the
agency and set a precedent for future
demands for disclosure. :
Secondly, since the burden of deter-
raining the justifiability of a govern-
rment claim of exemption currently falls
on the court system there is an innate
impetns that encouvages agencies auto-
matically to claim the broadest possible
grounds for exemption for the greatest
amount of information. TLet the cowrt
decide! And the tactical ploy is, to the
extent that the nuraber of facts in dis-
pute ave increased, the officiency of the
court system involved in that dispute
rosolution will be decreased. 1F the mo-

v, his requivelsent i learly manndated by
e Sopeeme Court’s Ianguage in Mink:

Ao azeney should be given the opportuni

ty, by means of deiniled affidavits or oral

teatimony, to establish o the satisfaction

of the Disteict Conrt that the documents

rass of material is so great that court
review becomes impossible, there is a
possibility that an agency could simply
poiut to selected, clearly exempt por-
tions, ignore dizclosable sections, and
persuade the court that the entire mass
is exempt. Thus, as a tactical matter, it
is conceivable that an agency could gain
an advantage by claiming overbroad ex-
emptions.

The simple fact iz that existing cus-
tomary -procedurss foster inefficiency
and create a situation in which the Gov-
ernment need only carry its burden of
proof against a party that is efrectively
helpless and a court gystem that is never
designed to act in an adversavy capacity.
Tt is vital that some process be formu-
lated that will (1) assure that a party’s
right to information is not submerged
boneath governmental obfuscation and
mischaracterization, and (2) permit the
court system effectively and efficiently
to evaluate the factual nature of disput-
ed information. To possible ways of
achieving this goal we now turn our at-
tention.

111. Procedures for Testing the Clasi-
fication of Cleims to Exemplions.

A, Detailed Justification

{31 The problem of aszsuring that al-
legations of exempt status are adequate-
ly justified is the most obvious and the
most easily remedied flaw in current
procedures. It may be corrected by as-
guring government agencies that courts
will simply no longer accept conclusory
and generalized allegations of exemp-
tions,?® such as the trial court was
treated to in this case, but will require 2
relatively detailed analysis in managea-
ble segments. An analysis sufficiently
dotailed would nob have to contain fac-
tual descriptions that (if ‘made public
would eompromise the sec’{;et nature of
the iaformation, but could ordinarily be

sought  foll clearty Loeyond the range of
nterial . . . Isubjectto disclosure].

L AL v Mink, s lo S 73,03, 00 ».C
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composed without excessive reference to
the actual language of the document.?t

B. Specificity, Sepnration, and  In-

dexing

The need for adequute specificity is
closely related to assuring a proper jus-
tification by the governmental  agency.
In a large document it 13 vital that the
agency specify in detail which portions
of the document arve disclosable and
which are allegedly exempt. This could
he achieved by formulating a system of
itemizing and indexing that would cor-
relate statements made in the Govern-
ment’s refusal justification with the ac-
tual portinas of the document.*?

Such an indexing system would subdi-
vide the documeut under consideration
into manageable parts cross-referenced
to the relevant portion of the Govern-
ment’s justification. Opposing counsel

“should consult with a view toward elimi-

nating from consideration those portions
that ave not controverted and narrowing
the scope of the court’s inguiry. After
the issues ave focused, the District

21, T . . A. v. Mink, 4bid, the Supceeme
Court made the following relevant cornment:
[T]he Agency may demonstrate, by sur-
rounding  clreumstances, that - particular
documents are purely advisory and con-
tain no separable, Tactuat information. A
representutive  document of thosa sought
may be selectell for in camera inspection.
And, of course, the agency may itself dis-
close the factual portions of the contested
Aocuments and attempt to show, again by
circumstances, that the excised portions
constitute the bare bones of protecterd mat-
ter.
In employing these technigues approved by
the Court the ageucy should be eaveful that
it doss not discuss only the represeuntative
example while ignoring the bulk of the doe-
uments which may he disclosable.  Sucto a
course of action i1s not permissible under
the  Court’s language in Afink and  would
Innd to the undesivable result of sweeping
Aiselosable material uider @ blanket allega-
tion of examption.

2. In onr opinion in Sterling Dy, Lones v
oo, Ga 146 TS App D 087, 50 Td
608 (197D, we remanded 1 FPOLA e Lo
the Ceiol eourt beeause it wos frapossible to
determive from the record if the oriadl eourt
had  considered whether all of the dispated
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Judge may cxaming and rule on cach ele-
ment of the itemized list. When appeal-
ed, such an itemized ruling should be
much more easily reviewed than would
be the case if the government agency
were permitted to make a generalized
argument in favor of exemption.

The nerd for an itemized explanation
by the Covernment is dramatically illus-
trated by this case. The Government
claims that the documents, as a whole,
are exerapt under three distidct exemp-
tions. From the record, we do not and
cannot know whether a particular por-
tion is, for example, allegedly exempt be-
cause it constitutes an unwarranted in-
rasion of a person’s privacy or because
it is related solely to the internal rules
and practices of an agency. While it is
not impossible, it seerns highly unlikely
that a particular element of the infor-
mation sought would be exempt under
both excmpiions. Even if isolated por-
tions of the document are exempt under
more than one exemption, it is prepos-
terous to contend that all of the infor-
mation is equally exempt undevr all of

information  was  exebt 0T whethet part
was exempt and part not. There we sald:
We musi peree, lowever, that thera is no
indication in the opinion hslow that the
judee considered the possibility of delsting
portions of the documents. . It may well
he thut making deletions would not
change the charactes of these documents,
siuce they uppear to consist primarily of
the thoughis auad recommendations of the
Commission and i staff. Tlowever,
there may be appendices or statements of
[acts which arve clenrly subject to disclo-
suve. See Soucie v. David, 145 U.S.App.
D.C. L4 at 133, 448 .24 1067 at 1078
(1971).  We must thevefore remand the
case so that the Disirict Court judge can
consider this possibility anmd state in his
opinieu that he has done so.
146 .S Anp. DO at 283, 450 F2d at T4
This case is similagyin thut we have no way
of dotermining the seope of the frial court’s
determination of exeaption.  From all that
apperes on the recovd the trial judge’s de-
Feresinntion was that he fouad all informea-
tion esempl winlor w1l three of the alleged
exemptious, Ihis  inability  to determine
mprignx apoly to what portions of
the inforination gives rise to the need  for
an aslequnte  Indexing. system such  as de-

which o

seribiad ahove,
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the alleged exemptions. It seems proba-
ble that some portions may fit under one
exeraption, while other segments fall un-
der another, while still other segments
ave not exempt at all and should be dis-
closed. The itemization and indexing
that we herein require should reflect
this. C

C. Adequate Adversary Testing

Given more adequate, or rather less
conclusory, justification in the Govern-
ment’s legal claims, and more specificity
by separating and indexing the asserted-
ly exempt documents themselves, a more
adequate adversary testing will be pro-
duced. Respect for the enormous docu-
ment-generating capacity of government
agencies compels us to recognize that
the raw material of an FOIA lawsuil
may still be extremely burdensome to a
trial court. In such cases, it is within
the discretion of a trial court to desig-
nate a special master to examine docu-
ments and evaluate an agency’s conten-
tion of exemption. This special master
would not act as an advocate; he would,
however, assist the adversary process by

assuming much of the burden of cxam-

ining and evaluating voluminous docu-
ments that currently falls on the trial
judge.

1V. Conclusion

Upon remand the Government should
undertake to justify in much less counctu-
gory terms its assertion of exemption
and to index the information in a man-
ner consistent with Part I1I above. The
trial judge may, if he deems it appropri-
ate, appoint a special master to undev-
take an evaluation of the information.

The procedural requirements we have
gpelled out herein may impose u substan-

tial burden on an agency seeking to-

avoid disclosure. Yet the cuyrent ap-

29, n this  regard, administrative  agencles
shoub!l consider the ecxmnple set by guvern-
moent  invesHearive  agencies  following  tle

prsaage of the Jeneks Aet. 18 UB.OC0 ¢

9500 (1070).  Coufronted with a Coaygres-

sionul mandate to disclose inforwation ro
vaut to the testimony of witnesses in crimi-

nnl trials,  investigative  ageucies  adopied

proach places the burden on the party
seeking disclosure, in clear contravention
of the statutory mandate. Our decision
here may sharply stimulate what must
be, in the final analysis, the simplest
and most effective solution-—for agen-
cies voluntarily to disclose as much in-
formation as possible and to create in-
ternal procedures that will assure that
disclosable information can be easily
separated from that which is exempt. A
sincere policy of maximum disclosure
would truncate many of the cIispixtes
that are considered by this court. And
if the remaining burden is mostly thrust
on the Government, administrative inge-
nuity will be devoted to lightening the
load.?s

For the reasons given, the case is re-
manded for further proceedings consist-
ent with this opinion.

So ordered.

H
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Duane 8. 1IABUSA, Appellant,
v,
DISTRICT OF COLUMBIA et al.
Mos. 72-1337%, V2-1110.

United States Court of Appealé,
District of Columbia Circuit.

Argued Dezc. 20, 1972,

Decided _!_\_ug. 21, 1973.

Shooting +vietim brought actions
avainst the District of Columbia and its
police chief and agaiost bar owner seek-
ing recovery ior injuries sustained when
he was shot by police officer with the

procedues  (hat o asaieed proper  disclosure.
Lovestizative repovts  were  prenared in a
formn in wlhich e portions o which defe
counsel  shoull bave access wore easily re-
moveid from the file awd made available to
the defense coutsel. Otlwer paris of e file
wers kept segregabed and eelatively tew
probleins were cvenyuterad.

i
i

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-§
]

officer’s ser
cer had all
amount of 1
bar. The U
for the Dist:
Robinson, J.
motions to d
ed. The C
Chiel Judge,
tory basis e:
but that pla
tion against
and police e¢h
that plainti
filed within ;
tion period
that plaintifi
ant bhar owr
duty owed to
action agains
Reversed
proceedings.

1. Cvil Right

No fede
for action wi
vights sfatut
color of law
against Distv
lice chief by
ted by office
police depart

2. District of
Complair
vietim of sho
of Distriet ¢
nment and wi
chief liable £
officer and ir
vise him adec
trict of Colu
on the same ¢
ble for neglt
stated a caus:
trict of Colu
common-law
fact that the
at time of th
tiff. D.C.CE
3. United Stats
’ tederal 7,
controls exist




Approved Forgrelease-200

»

Approved Fo

., SENDER WILL CHEC

s OO Bl :
K CLASS SATION TOP AND BOTTOM

] UNCLASSIFIED | | eeAFIDENTIAL | [ SECRET

OFFICIAL ROUTING SLIP

TO

NAME AND ADDRESS RAT INITTALS

ER

1 Attn[__ | :)\N

25X1

\

5
6
ACTION DIRECT REPLY PREPARE REPLY
APPROVAL DISPATCH RECOMMENDATION
COMMENT FILE ) RETURN
CONCURRENCE INFORMATION SIGNATURE
Remarks:

Per conversation.

FOLD HERE TO RETURN TO SENDER

937

FROM: NAME, ADDRESS AND PHONE NO. DATE
OGC Registry 7 D07 Hqs 4 /1/75
U ET

Use previous editions (40)



B e Lt )m"v?rry.,vw A7

IR S
% -

- e N T

Appr‘l ﬁ%hASS!FIED i

- TO: ACTION|" INFO | = DATE | INITIAL]
] — - :
2
3
4
5
6
7| DDO -
8|~ p/oajic| -

ol p/pCyNID -

10 P

11

12

13| Compt

14] D/Pers .

15| D/S

16| DIR- .-

171 Asst/DCI s
18] AO/DCI N
19]C/IRS - X

T 50002.8
l“' CONFIDENTIAL ] | SECRET |

EXECUTIVE SECBETARIAT
g Boutmg Shp i

Remarks:

3637 (1-75)

e ST

Approved For Release 2004/10/28 :

ecutive Secretary

CIA-RDP80M01066A000800150002-8

25X1



! E)kecutiva Hegi;try &

\; /'/ﬂ : Approved £or Release 2004/10/28 : CIA-RDP80M04Q$6A000800150002-8 | 75 - ./ S

ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, D.C. 20301

B MAR LETE
PUBLIC AFFAIRS
f L e LS
Tl
fel
Honorable William E. Colby [ L F )
Director, Central Intelligence Agency s

Washington, D. C. 20505
Dear Mr. Colby:

Secretary Schlesinger has asked that I acknowledge your letter
of February 24, 1975 concerning Freedom of Information requests
from Morton Halperin. For your information, we have received
four most difficult requests from Mr. Halperin, and we are
doing everything possible to comply with these requests accord-
ing to the new law.

We are developing a firm base of understanding with the Justice
Department so that we will be able to move forward with fact
should these inquiries prove to be intolerably disruptive to
the function of our Department.

Sincerely,

C=

\_Joeéph Laitin

S o Té

:
i

§
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ENTRAL INTELLIGENCE AGENCY U
WASHINGTON, D.C. 20505 Xe P77 724

% 4 FEB 1975

Honorable William E, Simon
Secrctary of the reasury
Washington, D. C, 20220
Dear Bill:

On 20 February we received five Ireedom of Information requests
from Morton Halperin, copies of which are attached., Those requests appear
to have been carefully prepared with a view of seriously disrupting the
functions of Government, I am also attaching an Agency letter to the
Department of Justice suggesting a coordinated Executive branch approach
since numerous other Halperin requests have been sent to your department

and other agencies.

Sincerely,

W”E: Colby
D@;‘ector '

Attachments

cet Secretary of State
Secretary of Defense
Director, OMDB
T.4. Gen. Brent Scowcroft, USAL

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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VagtinGgtTon, D.C.

Honorable Heary A, Kissinger
Secretary of State
Washington, D, C. 20520

Dear Henry:
On 20 February we reccived five

from Morton Halperin,

copies of which are attached.

20505

Freedom of Information requasts

Those regue

to have been cavefully preparcd with a view of scriously disrupting the

functions of Government,

I am also attac

hing

o

an Agency letter to the

Department of Justice suggesting a coordinated Exccutive branch approach

since numerous other Halperin requests have been sent to your department

and other agencies,

Attachments

Secr
Scevetary of the Treasuvy
, OMB

Gon. Brent

cet etary of Defense

toxr

Direc

]Jt . A 1

t Scowcroft,

s

( ,’a..;t e

S o0 -L ~:7,r W /‘ 7y ;/ =z Lt‘C

Sincerely .

i
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WasHINGTON, D.C. 20505

24 FEB 1975

Honorable James R. Schlesinger
Secretary of Defense
Washington, D. C, 20301

Dear Jim:

On 20 February we received five Freedom of Information requests
from Morton Halperin, copies of which are attached. Those requests appear
to have been carefully prepared with a view of seriously disrupting the
functions of Government. I am also attaching an Agency letter to the
Department of Justice suggesting a coordinated Executive branch approach
since numerous other Halperin requests have been sent to your department

and other agencies,

Sincerely,

ki .
’ {0« !
! \\‘ ]1' ] ( /»'

3{ \\ { ) -
0 R

W.r E,/Colby
‘Difector

Attachments
cc: Secretary of State
Secretary of the Treasury

Director, OMB
Lt. Gen. Brent Scowcroft, USAT
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CENTRAL INTELLIGENCE AGENCY
WasHINGTON, D.C. 20505

Lt. Gen, Brent Scowcroft, USAF
Deputy Assistant to the President
for National Security Affairs

The White House
Washington, D. C. 20500
Dear Brent:

On 20 February we received five Freedom of Information requests
from Morton Halperin, copies of which are attached. Those requests appear
to have been carefully prepared with a view of seriously disrupting the
functions of Government., I am also attaching an Agency letter to the
Department of Justice suggesting a coordinated Executive branch approach
since numerous other Halperin requests have been sent to other departments
and agencies.

Sincerely,

p e
‘ &‘v X If /; 7. t
; \ {:c.;-{‘-;,'/
V. B} Colby
: Director
Attachments
ce: Secretary of State
Secretary of Defense
Secretary of the Treasury
Director, OMDB pm W g \V\mo,-vé)
Al [ t
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WaAsHINGTON, D.C. 205

22 February 1975

Antonin Scalia, Esqg.
Assistant Attorney General
Otfice of Legal Counsel -

- Department of Justice

Washington, D, C, 20530
Dear Mr. Scalia:

On February 20, CIA received five Freedom of Information requests
from Morton Halperin, copies of which are enclosed. Several other
agencies are known to have received duplicative, overlapping or related
requests; among them being OMB, DIA, State, NSC and Treasury,
Coordinated Executive branch consideration accordingly seems required,
and to this end we suggest that the Justice Department Freedom of Infor-
mation Committee or other Justice representatives convene a meeting on
this problem as soon as possible, perhaps by Wednesday, February 26..

As to the specific requests to CIA, several of them are so all-
inclusive —— specifically the two which contain long lists of categories
of documents requested -- that final action within 10 days, or 10 weeks
for that matter, is literally impossible. The request to CIA for NSC
documents of course could be transferred to NSC, The fact that CIA is
not authorized to release Mr, Colby's recent report to the President
could be the answer to the request for that report. In addition, attach-
ments to it are classified and other Freedom of Information exemptions
undoubtedly apply to portions of it, CIA budgetary documents are
classified and that could be the answer to the request for that one.
(Incidentally, we also have a request for documents of this nature from
| |the individual in Pennsylvania who twice has sued
the government alleging that the Treasury reporting of expenditures
with respect to CIA funds is unconstitutional, which he lost on grounds
of standing,)

The requester, Mr. Halperin, of course has to know that his
requests cannot be finally acted on within 10 days. His multi-pronged
requests surely are intended as harassment rather than as a serious
and reasonable desire for documents. These requests clearly amount
to a calculated, deliberate effort to hamstring agencies of the

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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government responsible for national security matters. This is particularly
serious as to CIA, given the importance of its mission and having in mind
the current investigations of CIA and intelligence activities by the
Rockefeller Commission, two Select Congressional Committees, the Depart-
ment of Justice and the Special Prosecutor. Perhaps the agencies should
simply decline to attempt to deal with these requests piecemeal and instead
allow themselves to be brought into court where they would rely on some
sort of defense which asserts harassment and impossibility of compliance.
We earnestly solicit your advice, assistance and ideas.

Sincerely,

25X1

/John S, Warner
General Counsel

Fnclosures

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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-~ 12; MARYELAND AVENUE, N. F el '

WAGHINGTON, D. G, 20002

(202) 544-5300
February 19, 1975

¥reedom of Information Act Coordinator
Central Intelligence Agency
Washington, DC 20505

Deax Sir:

This is a request under the Freedom of Tnformation Act as
amended (5 U.S.C, §552).

T write to request copies of all of the files listed on
the enclosed attachment. These are all files referred to in the
Report by William Colby to the Senate Appropriations Committas
on 15 January 1975.

{(moxe)

r\"i ;:G_‘!
17 —
cy uietgouey

*;;h‘v% ’
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Freedom of Information Act Cooxdinator

PiA’cﬁp%Véd F@ﬁ)e/lﬁe 2004/10/28 : CIA-RDP80M01866A0QQ800150002-8

February 1975

As you know, the amended Act provides that if some parts of
a4 file are exempt from release that “reasonably segregable” portioens
shall be provided. T thetefore request that, if you deternine thati
some portions of the requested informationare exemplb, you provide me
imaadiately with a copy of the remaindex of the file. I, of course,
reserve my right to apoveal any such deletions.

If you deteymine that some or ail of the requested informa-
ticn is exomnbt from release, I would appreciabe your advising w2 as
to which exemphtion(s) you believe covers the. Information which you

are not releasing.

T aa prepared £o pay costs specified in your vegulations for
Jocating the requasted Filles and reproducing theam.

As yéu know, the amended Act permits you to reduce or waive
the fees if that "is in the public interests because furnishing the
information zan be considered as priwmarily benefiting the public.®

"f believe that this request plainly fits that category and ask you

to waive. any fees. - . : . : :

If you have any questions regarding fhis request, please
telephone me at the above number. ' .

As provided for in the amended Act, T will expect to receive
a reply within 10 working days.

Sincerely yours,
Vo A St
Morton . Halperin

b/ eme
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Preedow of Inforwation Cooxdinatoxw
Yage Three
Februaxry 19, 1975

P.S. Should tlis letter leave you in any doubt, this is to advise you
that this is an intended request as described in the Agency
regulations. L belicve that the procedure described in $19C0.31(d)
of the Agency regulations are not consistent with the language of
the Freedom of Information Act which requires a responsc to a
request within 10 working days and does not permit the Agency
to add additional days to the time allowed. In any casa, since
T am informing you that this is a request under the FOIA and
your regulations, thexe is no need for you to make such a
determination and I will expect to receilve a response to my
request within 10 working days of your recelpt of this letter.

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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ATTAGHY

NSC directive dirvecting the CIA to conduct “clandestine counter-
intellicence outside the United States.

sa and records of forelgn counterintelligence information for

NSC directive assigning to the CIA the task of waintaining central
L
2 nefit of all interssted agencies.

oy
fD

Directive establishing and defining tha scope of the Domestic
Operations Division. -

tive in 1972 changing name of Domestic Operations Division to
g Resources Division.

iLrec
orei

2]

List of CIA ™ sten¢ ibly private commerclal and funding operations.
COPL&S of all damaoe assessments of leaks.

Lisf of all damage assessments of leaks.

Directive of Auzust 15, 1967 establishing a unit within the CTA
Counterintelligence Office to look into the possibility of foreigo

leaks to American dissident elemants.

All files of the unit described in #8.

All memoranda prepared by the unit described in #8 and sent outside

the CTA.

er of Aucust 29 1867 from thm executive director of the

O

Jnal Ac sory Commission ou Civil Disorzders te the DCL.

Any and all attachments to #12.

Aay and all material sent pursuent to ¥#12 or otherwise by the CIA
o7 tho DOT to the National Advisory Conaission on C’VI] Nisorders

All files relating to the CIA nctivitiy as part of "an iatevagency pro-

sram, in support of the nationzl 51 duonz obherg. ™
£ > [ig8 4 ” &

ALL CILA reports on the "foreiga aspects of the antiwar, youlh, and
similar movemants and thelr possible links bto fAmerican countacrpaci:

Approved For Release 200471 0/28 : CIA-RDP80M01066A0-008001500'02-8

ctrer of September 1, 1967 from the DCY to the execntive direchor
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Specific inforration dls<emLa1tcd to responsible U.S. agencies
regarding "fereign aspects of the antiwar, youth and similar move-

ments. " ]
ALl fites relating to September, 19069 directors review of the unit
reated on August 15, 19567 to look into possible forelign Tinks to
American dissident  elements iuncluding but not Limited to the
memorandum in which the directox states his belief thab it was
propar Ywhile strictly observing the statutory and de facto proscexrip- .
tions on agency ﬂﬂP“SLlC actLv1fle°.‘ : - '

AlL G{A information supplied to the intera ency evaluation committes
cooxdinated by Mr. John Dean.

¥iles of the program conducted pursuant to the CIA involvemant ir
the interagency evaluation committee. :

Files of queries to overseas GIA stations and responses for informa-
tion on foreign connections with Americans and information passed to
¥BI.

A11 files pertaining to the activities of dbouL a dozen individuals
recruited or insected into American dissident cxlctes,

All reports on the activities of American dis 51dents preparc& by
the - lndLVL luals. described in #22. - ) ) .

" Directive dissued in 1973 liwiting tbe program descrlbed in %20 to

collection abroa ad,

974 memerandum by the director terminmating the program
s developad in the program described in #20 on 10,000 American

All filtes relating to inserting 10 agents_Lnro dissident organiza-’
tions in the D.C. area.

)—-o -

Reports made available to the FBYL, Sﬂcret Service, and local police
departments from the program dascribed in #27.

Divective jssunrd in Deceuber, 1968 terwinating the program describad
in #27.

ALl ligsis Ydevelopad at varcious times ju the past...which do appeax

Quastionablc under CLA7s authority.n

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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31. May 9, 1973 divective Irom the dirsctor to all CIA employees
requesting them to repovt any indication of any activity any of
them uight feel to be questionable.

32. All rvesponses ko the May 9, 1973 directive. ‘ R ;/

33. ALl files of the intemal review generated by the responses described
An #$32. o ’
34, Policy determinations and guLdancL issued in Auﬁust 1973 following
LDV“ﬁtLg“L'Oﬂ deseribad in ﬂumD°r5 31-33. : )

35. Files rblqred"to"thfﬁe instances which could have been the basis
for allegations of break-ins.

36. All files retated to telephone taps against 21 residents of the
United States between 1951-1965 including, but not limited to,
authorizations by the Attorney General and th director.

37. All files of surveillance of CIA enployees including but not liwited
to, three occasions in 1968, 1971, and 1972,

38. All files of swiveillance of Americans not CIA employees including,
but not limited to, surveillance in 1971 and 1972 against five
Bmericans, and SUYVLLllaﬂCP in connection WLLh "a plot to kill the
Vice ?reuldent" in 1971 and 1972, ; ;

39, Al Ffiles of programs to'open and inspect mail including, but not
limited to, surveillance involving "plot to kill the Vice President™
and several programs conducted between 1953 and 1973, .

40.. A1l files of August, 1973 roview of CIA assistance to othex federal,
state and local govermment components. .

LY. Mewmorandum issued in 1973 and each subseqﬁént year divecting all
CIA employees to bring to the attention of the Director or the
Taspector General any activity which they think nay be beyond CIA's
proper charter.

42, A1)l responses rveceived in response to the meworando in #41.

43, Interaal agency regulations and policy reflecting vecommendations of
the Katzenbuach group. .

ivan to the Chajirmon

440 Tewt of the report oa CLA demestic achiviii ;
Witees i May, 19/3.

ol the Senate and House Armad Services Coma

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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122 MARYLAMD AVENUE, N. B,
WASHINIGTON, D, O, 20002

(202) 544-5400

¥ebruary 19, 1975

- Mr. Angus MacLean Thuermex S U B RS
“The Assistant to the Director - - R e R
Central Inteclligence Agency

Washington, DC 20505

Dear Mr. Thuermer:

: This is a request under the Freedom of Information Art as
amended (5 U,S5.C, §552). :

T write to request the file containing the CIA Budgeat
Authority for TY 1976 as approved by the President and included in
the ¥Y 1976 budget.

T also wrequest the file containing the statement of expenditures
of public money by the CIA for FY 1974.

(worea)

£l
Approved For Release 2004/10/28 : CIA- RDP80M01066A000800150002 8
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Mr. Ancus Maclean Thuermer
Page Two
February 19, 1975

As you konow, the amended Act provides that if some pavis of
a file are exewpt from release that Yreasonably segregable" portioans

3 -

s
shall be provided, I therefore vequest thal, i you determina that
some poritions of the requested informabtion are exempt, you provide ne
immadiately with a cony of the rewmainder of the f£file. I, of course,
reserve wmy right to appeal any such deletions.

oma of the requasted informa-~
relaease, I would appreciate your advising me as
s} wvou believe covers the information which you

I% you dete

date
tion is exempnt from
are nob releasin

¥ am prepaved to pay costs specified-ie your regulations for
iocating the reguasted files and rveproducing them.

As you know, the amended Act permita vou to reduce or waive
the fees if that "is in the public intereslts because fumishlag the
infarmation can be considered as primarily benefiting the public.®
I believe that this request plainly fits that category and ask you
to wailve any fees.

If you have any questions regarding this request, please
telephone me st the above number.

As provided for in the amendad Act, T will expect to receive
a veply within 10 working days.

T Sincerely yours,
e v »

VIR SR

Yorton . Halperin

whl/ cmm

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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reedom of Information Coorvdinator

Page Three
February 19, 1975

- " T o kg P g -y
5. Should this letter leave you in amy doubt, tiois 1s Lo advise you

- _ -~ - - > e P
that this is an intended requast as described in the Agency

E - - e 5 10 it 3N
regulations f pelieve that the procadure described in S19G0.31{8)
B <y - = - B - - . . . R X N )
of the Agency rcgulatlons are nokt consistent with the laonguage of

the Treedom of Information Act which requires a responsa to a
request within 10 working days and does mnot permil the Agency
to’aud additional days to the time allowed. In any casa, since
T am informing you that this is a request under the ¥OIA and
your rezulations, thexe iIs no nead for you to make such a
determination and T will expezct to recelve a .response Loy
requesk within 10 vorking days of your receipt ol this letter.

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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WASHINGTON, D, 2. 20002

(2012) H44-53480

February 19, 1975

Mr. Angus MacLean Thuermer
The Assistant to the Director
Central Intelligence Agency
Washington, DC 20505

Dear Mr. Thuermer:

Yhis is a request under the Freedom of Information Act as
amended (5.U.8.C. 8552). '

T write to request a copy of all National Security Council
intelligence Directives (NSCIDs) scnt to the CILA since 1948,
including both those no longer in effect aw well as those currently
in effect. T awm moking the same request to the NSC.

(more)
. (‘ &
Yig ot
gl e 2

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8



Mr. Angus MaclLean Thuermer

Page Tx&r

pcﬁ???ﬁr}ﬁ%@'?% 2004/10/28 : CIA-RDP80M0Y9%66A0@0800150002-8

As you know, the amended Act provides that if somz parts of
a file are exeapt from rvelease that "reasonably segregable” porkbiona
shall be provided. T therefore request that, ix you determive that
sone portions of the requested inforwationare exempt, you vrovide ma
irmadiately with a copy of the remainder of the file. X, of cowrse,
reserve my right to appeal any such deletlons. ’

some or all of the requested informa-
tion is exempt fro e, T would appraclate your advising wme as
to which exemption(s) you believe covers the informztilon which you
are not releasing. :

}-
=
o
@]
Il
11
o,
[0}
fnid
®
o
3
,-l\
O3
o
et
52
0
(s

T am prepared to pay costs specified in vour regulations for

locating the requested files and reproducing them.

As you know, the amended Act permits you to reduce or waive
the fees if that is in the public interests because furnishing the
snformation can be considered as primarily benefiting the public.?
I believe that this requast plainly fite that category and ask you
to waive any fees. '

Tf you have any questions regarding this request, please
telephonre me at the above number.

As provided for in the amended Act, ¥ will expect to treceive
a reply within 10 working days.

Qe Tv = e
Sincarely vours,

Fopr AL 2t /b&/{;ﬁqj
Mortor H. Halperin

wht/ cam

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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'L'reedoﬂ'l O.E I[lfol‘fﬂﬂtiol’l COOI‘C‘LI’LE!EO‘:
Page Threa '

Februvary 19, 1975

P.S. Should this letter leave you in any doubt, this is to advise you
tlat this is an intended request as described in the Agency
regulations. I believe that the procedure described im S1900. jl(d)
of the Agency regulations are not consistent with the language of
the Freadom of Information Act which requires a response Lo a
request within 10 werking days and does not peranit the Agency

+o add additionmal davs to the time azllowad, In any cese, since
1 am informing you that this is a raquest under the FOIA and
vour regulations, there is no nead for you to make such a

determindtion and I will expect to recelve a response LO my
requaest within 10 working days of your recelpt of this 1“..re1.

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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122 MARYLAMD AVENUE, N. £
WASHINGTOON, D, O, 20002

(202) 544-5480

February 19, 1975

Mr, Angus MacLean Thuermer ,
The Assistant to the Director
Central Intelligence Agency
Washington, DC 20505

Dear Mr. Thusrmer:

This is a request under the Freedoi of Information Act as
amended (5 U,S.C, §552). :

T write to request the file containing the CIA Budget
Authority for ¥Y 1976 as approved by the President and included in
the FY 1976 budget.

T also request the file containing the statement of ewpenditurc

of public money by the CIA for FY 1974.

{mora)
., 111 €4 G
{\3_ 3 23‘(-\5 - -

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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Mr. Angus MacLean Thuermer
Page Two
February 19, 1975

As vyou know, the amended Act provides that 1L some parcts of
a file are exempt from release that 'reasonably s segregable' portions
shall be provided., T therefore request that, if you determine that
some portions of the requested ink formation are exemply; you p“oV]d& ne
jumediately with a copy of the remainder of the file. T, oi course,
reserve ny right to sppeal any such deletions.

at some or all of the requested informa-
I would appreciate your advisiug ue as
2lisve covers the information Uthn you

1f you determine
tion is exesmpt frem re
to which exenpt
are nokb rcxumsing.

('J\n

T am prepared to pay costs specified-in your regulaticons for
1ocating the reguasted files and reproducing them.

As you know, the amended Act permits you to reduce or waive ~
the Fees if that Vis in the public interests because fummishing the
information can be considered as primarily benefiting the publie.™
1 believe that this request plainly fits that category and ask you

to walve any fees.

£f you have any questions vegarding this request, please
telephone me at the above number.

As provided for in the amended Act, T will expect to receive
a reply within 10 working days.

Sincere ely youra,
VIGL AL A e,
forton . Halperin

whh / cinm

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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Yreedon of Information Coordinator
Page Three
February 19, 1975

?.S. Should this letter leave you in amy doubt, this is to advi
that this is an intended requast as describad in t C
regulations. I believe that the procedure described in 81
of the Agency regulations are nob consistent with the language of

thae ¥Freedom of Information Act which requires a response to a

equest within 10 working days and does not permit the Agency

0 edd acditional days to the time allowad. In any case, since

am infoyming you that this is a request under the FOIA and

your regulatioms, there is neo need for you to make such a

determination and T will expect to receive a response to my

vequest within 10 working days of your receipt ¢f this letter.

"

ot

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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MORTON H., HALPERIN
122 MARYLAND AVENUE, N. i

WASHINGTON, D, C. 20002

202) 544-5380

February 19, 1875

Mr. Angus MacLean Thuarmer
The Assistant to the Dirvectoxr
Central Intelligence Agency
Washington, DC 20505

Dear My, Thuerher:

This is a request under the Freedom of Information Act as

amended (5 U.S.C. #552).

T write to request a copy of the report on CIA domestic

activities sent by Mr. William Colby to President Ford on or about

January 1, 1975,

To avoid any possible misunderstanding of what is being

B RICS 2ol AR b RPN

requested, T enclose a copy of a newspaper story in whith Yresiden-

tial Press Secretary Ronald Nesson states that President Ford has
received this report. My request includes any and all appendices,
annexes, or other materials attached to the copy of the Report as

transmitted to President Foxd by Mr. Colby.

(mora)
o & i {:
*ﬁ?gEE& S~

Approved For Release 2004/10/28 : CIA-RDP80M01066A0008001§0002-8



M. Angus MacLean Thuermar
Page Two - :
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As you know, the awended Act provides that if some parts of
d}f;fe are ex?Tps from Felerse that "reascnably segregable” portions
s3hinll g N 1k . refor: 1] 3
shall be provided. I therefore request that, if you determine that

some portions of Lhe requested information are exemptlt, you provide ma
immediately with a copy of the remainder of the file. L, of course
=3

~ e s o P T ot - exp mriele AT e
reserve my vight to zppeal any such daletlons.

o BN S van . N ; -
IE you determine that some or all of the requested iufozrma-~
- . s ey b . o . ! ¥ - - . . AL
ELOf‘%si xempt from release, I would appreciakte your advising ma as
o which eﬂempron(s) you believe covers the information which you
ace not releasing. "

A - 1T 1
¢ to pay costs specified in your regulations for

I am prepare a
ested files and reproducing them.

ocating the reque

—

As you know, the amended Act permits you to reduce oxr waive

. L onf * - > . “ - - - i
the fees if that "is in the public interests because Furnishing the
- K= - - » - - - ) 2
intormation can be considered as primarily benefiting the public.”
.E bel%eve that this request plainly fits that category and ask you
to waive any fees. : '

Lf you have any questions regarding this request, please
telephone me at the above number.

As provided for in the zmended Act, T will expect to receive
a reply within 10 working days. ' .

Sincercly youxs,
P - U A /<>’>JZ/L\_~

lorton H. Halperin

mhh/ cinm

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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Froeedom of Information Coordinator
Page Three
February 19, 1975

¥.5. Should this letter leave you in any doubt, this is to advise you
that this is au intended xeguest as described in the Agency
regulations. X be eve that the procedure described in S1900.31(a)
off the Agency regulations are not consistent with the languaze of
‘the Freedom of Information Act which requires a respoase to 2
request within 10 working days and does not perwit the Agency
to add additional days to the time allowed. In any case, since
L am informing you that this is a request under the FOIA zand
your regulations, there is no need for you to make sveh a

determination and I will cxpect to receive a -responss to my

N

.
raquest within 10 working days of your rveceipt of this letter.

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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122 MARYLAND AVENUE, M. E,|
WAGHINGTON, D, 2.20002

(202) 544-5380

February 19, 1975

Mr. Angus Macl.can Thuermer
The Assistant to the Divector
Central Intelligence Ageancy
Washington, DC 20505

Dear Mr. Thuermer:

This is a request under the Freedom of Information Act as
£552).

.

amended. {5 U.85.C.

T write to request access, for the purpose of inspection
and copying, to certain vecords of the Central Intelligence Agency.

The term "records” as used in this request means any and
all written records, reports, divectives, and any and all correspon-
dence; logs; tapes and recordings of any kind, including recordings
of telephone conversations; memoranda, including written memoranda
of oral or telephonic communications; documrents; f£iles, including.
electronic survelllance files; and other writings or photographs.

I request any and all records created or recording activities
which occurred during the period between January 1, 1950-December 31,
1974 which pertain to, refer to ox discuss, in whole or in part,
(1) doniestic intelligence or counterintelligence activities and ,
operations of the CIA within the United States; or (2) the surveillance
of United States citizens, groups or organizations, including but not
limited to "dissident” groups and individuals, within the United States
and abroad.

This request includes but is not limited to files maintained
by the following units: (a) the Counterintelligence Division including,
but not limited to, the Special Operations Branch; (b) the Domestic
Operations Division, including but not limited to the Records Integra-
tion Division and the D Staff (formavly Division); (¢) the Technical
Services Division; (d) the Domestic Contact Sexvice or Doumustic Con-
tact Division; and (e) the Office of Security of the Central Intelligence
Agency. '

FJL\EH E? S

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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. Page Two
February 19, 1975

This vequest also includes but is not limited to all such
records whith were (a) gencrated by staff officexrs, part-time con-
sultants, contractees, stringers, or informers to the CIA in uni-
versities, labor unions, banks, or private corporations ineluding
but pot limited to telephone companies such as ATET and Southwastemn
Ball:s (b) sent to or from the CIA and any fedexal agency ox entity,
including but not limited to the White House, the Department of Jus-
tice, the Secret Service, the ¥BL, the Postal Service {(fornerly the
U.S. Post Office Department), and the IRS; (c) received Irom CIA
personnel, employees or other intelligence scrvices outside the
United States which pertain to, rvefer to, discuss, oxr contaln
intelligence reports or comments on dissident United States citizens,
groups ow organization° for the period January 1, 1950 to Dacembe
31, 1974, including all reports received from Sal Ferrano:; {(d) re-
ceived or obtained by the CIA and which are recoxds of any and all
electronic intercepts by the National Security Agency ox any of its
officers, personnel or employess.

This request also includes (a) all computex print ouks ox

1ists of names of American citizens identified by the CYA or others
as politically "dissident™or "subversive" during the period 1950-1974
(provided that each individual on the list has been notified of the
intended release and that the names of those objecting to release zs

an invasion of privacy have been deleted); (b) all material nrelating
or referring to CIA assistance to, or work with, domestic metropolitan
police departments of New York, New York; Chicago, Tllinois; Washing-
ton, D.C.; Boston, -Massachusetts, Falrfax County, Virginia; Montgomery
County and Prince Georges County, Maryland; and of other states, cities;
counties, or other jurisdictions within the United States duwing the
poriod 1950-1974; () all material relating or referring to the
establishment and operations of the Pacific Corporation, Southern Airx
Transport, Intermountain Aviation, Internation Police Sexvices, Inc.,
Psychological Assessment Associates, and all other domestic corporations
or agsoclations owned or controlled or managed in whole or in part by
the CIA which have functioned at any time and in any capacity as "cover
organizations” for funds for any CIlA LﬁteLLLgenae or counterintelligence
or surveillance or other covert activities in the United States during

the period 1950-1974; (d) all materizl, including veports, office
logs and telephone diaries relating or referring to the CIA's participa-
tion in, conncction to, or knowledge of the break-in al Derocrabtic

Tarty Headquarters in Vashin neton, D.C. on the evening of June 17, 1972
and all files compiled by, and on, Lee R, Rennington, Jr., former CIA
eaployee; (e) all rocerds which pﬂrtaiu to, rvefer to, refleckt, ox

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8



ApHFbvéwEQﬁRﬁe"éS@QO'ﬁﬂMﬂW& ¥ CIA-RDP80M01Qg6A000800150002-8
Page Threo
Yebruary 19, 1975

discuss in whole or in part the CIA's assistance to, work with or

' contact with the White House special jinvestigations unit (oxr "Plumbers™)
whose wmembers included David Young, Egil Krogh, ¥. Howard Hunt,
G. Gordon Liddy, Jx., Betnazd L, Barker, Eugenio Martinez and Felipe
deDiego, during the period June 14, 19Y1-June 17, 1972, including all
records which record (1) contacts between the CIA and the "Plumbars,”
including logs aud diavies; (2) which CIA offices, such as the National
Office and the local offices in Miani, Las Vegas and Burliungame,
Califommia, assisted or worked with oxr engaged in contacts with the
"Plumbers'; and (3) the kinds of CIA assistance and work provided to
the "Plumbers.™

This request also includes but is not limited to (a) the
Report and appendices attached thereto on the domestic surveillance
and other domestic activities of the CYA prepared by Williaw Colby,
Director of the CIA, and submitted to President Foxd on or about
December 27, 1974; (b) the files used in the compilation of the
Report and annexes sent by Mr. William Colby to President ¥ord on or
“about December 27, 1974 on the subject of CIA domestic surveillance
aw wall as any files consulted in connection with the renort; (&) all
files given directly or indirectly to the President's Commission on
CIA domestic activities; (d) all files listed in Attachument A; since
these files are all alluded to in the statemant by Director Colby
released on Januaxry 15, 1975, there should be no difficulty locating
them; (e) all files listed in Attachwent B; these files are listed in
the ""Baker Report" on the CIA role in Watergate; and (£) the "Katzen-
bach"™ Report of 1967 and CIA files usad in preparation of this Topoxrk.

This request includes all records which pertain to, refer to,
refleet, recowd ox discuss in whole or in part the budget, costs, and
expenditures for the various CFA domestic intelligence, counterintelli-
gence and surveillance programs, operations and activitices within the
United States during the period of January 1) 1950-December 31, 1974,
which activities are described (though not exclusively dosceribed) in
the foregoing. This includes but is not liwited to all expenditnres
on personnel, office space, equipnant, files, office supplies, infor-
mers' fees and other overhcad. :
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Page Four .
February 19, 1975

Because these files have been waintained in seceret, I em not
aware of how they are kept and T am not able to specify wore precisely
what files I &#m requesting. The amended Act provides, a3 you know,
the requested f£iles nzed only be réasonably described.  The House
Committee Report explains the meaning of the phrase as follous:
"description’ of a réquested document would be sufficient if it
enabled a professional employee of the agency who was familiar with
the subject area of the request to locate the record with a reasonuable
amount of effoxrt.” (No. 93-873, pp. 6-7). I am sure that you will
agree that L have in the sense indicated by the House Committee Report
reasorably deseribed the files vequested. If you have any doubt about
whether a file is covered by the vequest, I would ask that you considesr
it included and release it to me. 1If you have difficulty locating any
particular requested file, please provide access to those files which

e
LA

3

you can locate.

As you know, the amended Act provides that if some parts of a
file are exempt from release that "reasonably scgregable" portions
shall be provided. T therefore vequest that, if vou determine that
some porbions of any requested file are exempt, you provide me jimme-
diately with a copy of the rcmainder of the file. I, of course,
reserve my right to appeal any such deletions.

If you determine that some or all of the files are exempt from
release, I would appreciate your advising me as to which exemption(s)
you beliceve covers the material which you are not releasing, ’

I am prepared to pay reascnable costs for locating the requested
files.

As you know, the amended Act permits you to reduce or waive
the fees if that "is in the public interest because furnishing the
information can be considered as primarily benefiting the public.®
L believe that this request plainly fits that category and ask ‘yvou
to waive any fees.

As provided for in the amended Act, T will expoct to roceive
a reply within 10 working days. '
Sincerely yours,
'3¢4WV2:,@&/}$4g_c
Morton . Halperin
bt/ cmm

enclosures
e William Dobrovir, Fae.
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Freadom of Information Ceordinator
Page Serea F17C0

February 19, 1975

P.S. Should this letter leave you in any coubl, this is to advise ¥y
that this is an intended request as described in the Agenc
regulations. I believe that the procedure described i .
of the Agency regulations are not consistent with the language
the Freedom of Information Act which requires a response to 2
request within 10 working days and does not permit the Agency

9
o}

9

to add additional days to the time allowad. TIn auny case, since

T am informing you that this is a request under the FOTA and
your regulations, there 1s no need for you to make such a
determination and I will exp=zct to recelve a.response to my
request within 10 working days of your wecelipt of this lgtter.
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ALTAC

NSC directive directing the CL4A to conduct Y"eclandestine counter-
intelligence outside the United States."

NSG directive assigning to the CIA the task of walntaining ceatral
files aand records of foreign counterintelligence information for

the benefit of all interested agencies. _ E S
Directive establishing 3"8 dafining the scope of the Domestic
Operations DLV sion. ’ R -

Divective in 197? changing name of Domastic Opelatxons DLVLulOF to
Yoyeign Resources Division. .

g

List of CIA Yostensibly private commer Lal and fundLnn opaxrations.”

Copies of all darage assessments of leaks

Tist of all damage assessments of leaks.

Directive of August 15, 1967 cstablishing a unit within the CIA
Counterintelligence Office to look into the possibility of Lforeign

leaks to American dissident elements.

All files of the unit described in #8.

A1l memoxranda prepared by the unit described in #8 and sent outside

tha CTA, . :
Tetter of Aug imt 29, 1967 from the executive director of the
ftational Advis ory Conmlsston on Civil Disordexrs to the DCIL.

f.erter of September 1, 1967 from the DUCL to the execubive directorn
P a .

of the National Advisory Commission on Civil Disexders.
Any and all attachments to #12.

Any and all material

z ent pursuvant to ¥12 or othevwise by the CIa
or the DCL to the N m

1
at 1n3L Advisory Covmission on Givil Disorders.

ALl files relating to the CLA zctivitiy as part of "an inreragency
gram, in support of the nationuzl commlssion, among others. " B

A1l CTA reports on the "forcign aspects o the antiway, youlh, and
similar movenents and their possible links Lo *warlcan counterpag

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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17. Specific information disscwminated to responsible U.5. agencies
regarding "foreign aspects ol the antiwar, youth and similaxr wove-

ments. "

18. ALl fites relating to September, 1969 directors review of the unit
created on Auzust 15, 1967 to look into possible foreign links ko
American dissident . eleaents including bubt not limited to the
wemorandum in which the director states his belief that it was
proper "while strictly observing the statutory and de facto proscrip-
tions on agency domastic activities.”

19. All CTA information supplisd to thaz interagency evaluation conaittes
coordinated by Mr. John Dean. '

20. ¥iles of the peogram conducted pursuant to the C{A involvamant in
e iptervagency evaluation comnmitiee. '
21. Tiles of querics to overseas CIA stations and responses Ffor informa-
tion on foreiga conmnections with Americans and information passed to
FBL. ' o .

27. All files pertaining to the activities of about a dozen individuals
recruited or inserted into American dissident circles.

23.- ALl rceports on the activities of American dissidents prepared by
the individuals described in #22. :

94,  Directive issued in 1973 liwiting the program described in 20 to
collection abroad.

95 March 1974 mewmerandum by the director terminating the program
described in #20.

96. TFiles developed iu the program described in #20 on 10,000 American
citizens. o ' ;

27. All Files relating to inserting 10 agents into dissident orgaaniza-

tions in the D.C. area.

28. Reports made available to the FBT, Sacret Service, and local police
depaviments from rhe prepram described in {:27.

29, Divective issuad in Dacowber, 1968 terminating the program described
. Ly -
in w2/ .

10, ALl Lisis Vdeveloped at various tinmes i the past...viich do appoznc
auestlonable undor CIA's avthority.n
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May 9, 1973 dircctive from the director all CIA employees
requesting thewm to repoilt aay indicatiou of any activity any of
“then might fcel to be questionable.

AlLl vesponses to the May 9, 1973 directiva.

ALl files of the internal review gener:Lnd by the responses described
in #3?

Poclicy determinations and guidaunce issuad in Auvgust, 1973 following
invastigation described in numbers 31-33. ' :

Files rciated to three lustances which could have been the basis
for allegations of break-ins.

All files related to telephone taps against 21 rvesidents of the
United States between 1951-1965 including, but not limited to,
authorizations by the Attorney General and the divector. :

All files of surxveillance of CIA employees including butk not Ilmvted
to, three occasions in 1968, 1971, and 1972, .
All files of surveillance of Americans not CIA employees including,
but not limited to, survelllance in 1971 and 1972 against five
Americans, and surveillance in comnection with “a plot to kill the
Vice President”™ din 1971 and 1972. - . :

All files of programs to open and inspect mail including, but not.
limited to, surveillance involvingz "plot to kill the Vice Presideat?
and several programs conducted between 1953 and 1973.

0

CLU:

iew of CIA assistance Lo other federal,

1 h»

L1
I~
far?

e

("P—h

ile

O‘-w
:\;.-
|
C:
=

of
nd 1
Memorandum issued in 1973 and each subsequent year directing all
CTA eamployces to bring to the attention of the Director ox the
Inspector General any activity which they think way be beyond ClAfs
propay charter.

ALl responses receivad ia response to {he wamovenda ino 471 .

wernal agency regulations and policy reflecting recommondarions of
atzenbach group. -

Text of the yrepovit on CILA domasitic activities gzi to the Chaiveman
of the Senato aad Houss Araed Scrvicoes Coomd

Cin ey, 1973,
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ATEAC

ALl Martinez case officer contact reporks (1L971-July, 1972).
Ail CTA correspondence re: Martinez €At {cables, etc.).

All reports or memoranda relating to the debriefing of Martinez' last
case officer upon his return Lo Washington, D.C., after the Watergate
break-in. -

any and_all reports of contacts borween | Mullen and Company Case
Officerj and Mnllen, Beanett, Hunt and anyone else at Mullen and
Company from April 30, 1970 to Jauuary 1, 1974, including but not
limited to lozs, recdrds, O mamoranda reflecting such contact .

or the content of that contact. - :

Py, Edward” €ile -~ The file containing a2kl memoranda and othex
materials relating to the CILA's TSD support of Hunt.

A1l mewmoranda prepared by [Executive Officer to Director of Secutiti} 5
or any other UILA employee, Togarding the TSD support of Hunt, including
not limited to all internal memoranda concerning the TSD support which
not contained in the "Mr. Edward" file.

All information received by the CIA from the ¥BL or the White House
which served as raw data for preparation of both psychological.
profiles of Ellsberg. o

all documents, . reports, 0¥ memoranda relating in any way to the
psychological profiles, including but not limited to the internal
meporanda prepared by [Chiel Psychiatrist] , E?MSS} , and (hDEI
regarding the two psycheloglcal profiles. - -

The so-called "psychological profile file;™ presently located in the
office of the Director of Medical Sexvices, CiA, contalalug all matexi:

2

regarding the preparation of the psychological profiles.

Spacial Watergate file formcrly maintained in the Office of Security,
aow vndar control of the Inspzcbor Cenaoral.
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Honorable Henry A, Kissinger
Secretary of State
Washington, D. C, 20520

Dear Henry: /

On 20 February we received fiy# Freedom of Information requests

from Morton serin, copies of

ich are attached. Those requests appear
to have been carefully prepayéd with a view of seriously disrupting the

functions of Government./I am also attachs

an Agency letter to the

Department of Justice fuggesting a coordinated Execu branch approach

since numerous otfer Halperin requests have been sent to your departmett
and other agenfies.

Sincerely,

W, E. Colby
Director

Attachments

cc: Secretary of Defense Schlesinger
Secvetar y of Treasury Simon
Directoxr of OMB Ash

%‘:n. Rrent Scowaroft, USAF
0GE: T8 Wrsin -

Original - Addressee
1 - DCI w/o/ait
1 - DDCI w/o/att
1 - ER via Ex Secty w/o/att
| - C/IRS w/o/att
ApproxedFar Relegse 2004/10/28 : CIA-RDP80M01066A000800150002-8
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The Director Sir:

2.

Per your request, we have checked
_ the information to support your
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regarding Soviet efforts against the
U-2.

4.

[ ]Special Assistant to >5X1

5 Defensive Systems Division, OWI,
recalls that the Soviets first deployed
improved high altitude radar and

6. SA-2's some time after the U-2's
started flying. While this does not
constitute absolute proof that these

7 Soviet actions were specifically
triggered by the appearance of the

a. U-2's, the evidence is sufficient
to support your statement.
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that, inasmuch there is room for a
difference of opinion on this matter,
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am sure" rather than "I have no
1. doubt." We have redrafted accord- bg¥1
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12. -
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MORTON H. HALPERIN, )
)
Plaintiff, )
)
v, ) Civil Action No. 75~0676
)
WILLIAM E. COLBY, )
et al., )
: )
Defendants. )
)

DEFENDANTS' ANSWERS TO PLAINTIFF'S INTERROGATORIES

Pursuant to Rule 33 FED. R. CIV, P. Defendants submit their answers to

Plaintiff's interrogatories as follows:

¢

State whether the following lump sum figures are recorded or contained
within files or records in the custody or control of the Director of Central
Intelligence (hereafter "the DCI") and/or the Central Intelligence Agency
(hereafter "the CIA"):

(a) the CIA Budget Authority for Fiscal Year 1976, as approved by the
President and included in the Fiscal Year 1976 budget [hereafter
"the lump sum 1976 budget"];

(b) the statement of expenditures of public money by the CIA for Fiscal
Year 1974 [hereafter "the lump sum 1974 expenditures"] .

Answer

(a) The DCI has custody of the Fiscal Year 1976 budget submission as
approved by the President, but it has not yet been voted on by the
Ccn{gress .

(b) Yes.

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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(2) If either or both of the foregoing items of information are not contained
within files or records in the custody or control of the DCI and/or the
CIA, please identify the person or agency having custody or control
over any such files or records.

Answer
Not applicable.

3 State whether there are files or records within the custody or control of the
DCI and/or the CIA containing numerical figures the sums of which equal or
approximate:

(a) the lump sum 1976 budget;

(b) the lump sum 1974 expenditures.

Answer

(a) The DCI has custody of the Fiscal Year 1976 budge_t submission as
approved by the President, but it has not yet been voted on by the
Congress.

(b) Yes.

4) If the DCI and/or the CIA does not have custody or control of the files or
records identified in the foregoing Interrogatory, please identify the
person or agency having custody or control of any such files or records.
Answer
Not applicable.

(5)  State whether the letter to the plaintiff of April 17, 1975, signed by John F.
Blake and appended as Exhibit H to the Complaint [hereafter "the Blake
letter"], reflects a final determination by the DCI and/or the CIA that the
following items of information are exempt from disclosure under the Freedom
of Information Act:

(a) the lump sum 1976 budget;

(b) the lump sum 1974 expenditures.

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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Answer

(a) Yes.

(b) Yes.

If your answer to either or both parts of the foregoing Interrogatory in
affirmative, please set forth any different or additional basis for the claim (s)
of exemption not contained in Exhibit H to the Complaint.

Answer

50 U.5.C. 403j.

Do you in fact contend that release of (a) the lump sum 1976 budget; and
(b) the lump sum 1976 [sic] expenditures c;nuld reasonably be expected to
(separately with respect to each):

(i) cause damage to the national security;

(ii) damage intelligence sources and methods?

Answer

(i) Yes.

(ii) Yes.

If your answer to any part of the foregoing Interrogatory is affirmative,
please state the detailed factual basis for your answer(s).

Answer

Publication of either the CIA budget or the expenditures made by CIA for any
given year would show the amounts planned to be expended or in fact
expended for objects of a confidential, extraordinary or emergency nature.
This information would be of considerable value to a potentially hostile
foreign government. For example, if the total expenditures made by the
Agency for any particular year were publicized, these disclosures, when
taken with other infqrmation publicly available and thus presumed to be
known to other governments' intelligence services, would enable such
governments to refine their estimates of the activities of a major component

of the United States intelligence community, including specifically the

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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personnel strength, technological capabilities, clandestine operational
activities, and the extent of the United States Government intelligence
analysis and dissemination machinery. Thus this information being made
available to other intelligence services would enable a potentially hostile
government to refine its estimates of the amount of funds expended by CIA
for those activities. The subsequent publication of similar data for other
fiscal years, which would inevitably result if a precedent were established
for the release of such data for any one year, would enable a potentially
hostile power to refine its estimates of trends in the United States
Government intelligence efforts. The business of intelligence is to a large
extent a painstaking collection of data and the formation of conclusions
utilizing a multitude of bits and pieces of information. The revelation of
one such piece, which might not appear to be of significance to anyone not
familiar with the process of intelligence analysis (and which, therefore,
might not arguably be said to be damaging to the national security) would,
when combined with other similar data, make available to the intelligence
analyst of a potentially hostile power information of great use and which
would result in significant damage to the national security of the United
States. For example, if it were learned that CIA expenditures have
increased significantly in any one given year, bﬁt that there has been no
increase in Agency personnel (apparent from traffic, cars in the parking
lots, etc.) it would be possible to make some reasonable estimates and con-
clusions to the effect that, for example, CIA had developed a costly intel-
ligence collection system which is technological rather than manpower
intensive; and that such system is operational. Knowledge readily avail-
able at the time about reconnaissance aircraft, photography and other
technology, can result in an accurate analysis about a new collection
system which would enable a potentially hostile power to take steps to

counter its effectiveness. As I stated before the Congress on August 4, 1975,
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the development of the U-2 aircraft as an effective collection device would
not have been possible if the CIA budget had been a matter of public
knowledge. Our budget increased significantly during the development
phase of that aircraft. That fact, if public, would have atfcracted attention
abroad to the fact that something new and obviously major was in process.

If it had been supplemented by knowledge (available perhaps from tech-
nical magazines, industry rumor, or advanced espionage techniques) that
funds were being committed to a major aircraft manufacturer and to a
manufacturer of sophisticated mapping cameras, the correct conclusion
would have been simple to draw. The U.S. manufacturers in question,
their employees and their suppliers and subcontractors would have become
high priority intelligence targets for foreign espionage. AndI am sure

that the Soviets would have taken steps earlier to acquire a capability to
destroy very-high-altitude aircraft. They did indeed take these steps, with
eventual success, but only some time after the aircraft began operating

over their territory--that is, once they had knowledge of a U.S. intelligence

project.

Release of a single year budget figure alone would inevitably lead to
demands for more detailed breakdowns by component or activity for monies
appropriated or spent and could result in unauthorized disclosures of

such additional information with cumulative damage to the national security.

The explanation and justification for the need for secrecy of the Agency
budget has been explained by me in the terms set forth above to the
Congress. On several occasions, according to my personal knowledge,
similar explanations have been made to the Congress respecting the need

for secrecy in CIA financial matters by prior Directors of Central Intelligence.
The CIA budget and the amount of CIA expenditures have remained secret

from the inception of the Agency in 1947 until now. The recent reaffirmation

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8



Approved RaypRelease 2004/10/28 : CIA-RDP80M01Q$6A000800150002-8

€2

Q10

an

of congressional expression in this matter is the rejection of an amendment o
the Defense Appropriations Act of 1974, which would have required the
publication of the aggregate budget of the intelligence community. See,
120 CONG. REC. S 9601 (daily ed. June 4, 1974).

Do you in fact contend that release of (a) the lump sum 1976 budget; and
(b) the lump sum 1974 expenditures would disclose (separately with respect
to each):

i) the organization of personnel employed by the CIA;

(ii)  the names of personnel employed by the CIA;

(iii) the functions of personnel employed by the CIA;

(iv) the official titles of personnel employed by the CIA;

(v)  the salaries of personnel employed by the CIA;

(vi) the numbers of personnel employed by the CIA?

Answer

The release of only the lump sum 1976 budget or only the lump sum 1974
expenditures would not disclose precisely any of the items enumerated in
the six (6) subparagraphs, but would be damaging to the national security
for the reasons stated in answer to the prior interrogatory.

If your answer to any part of the foregoing Interrogatory is affirmative,
please state the detailed factual basis for your answer(s).

Answer

Not applicable .

Please set forth in detail any and all criteria employed by the DCI to
determine whether release of information by the CIA would damage intel-
ligence sources and methods.

Answer

In general, the Central Intelligence Agency does not make public informa-
tion which would reveal or tend to reveal the identity of an intelligence

source or the existence of an intelligence method because such disclosure
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12)

13)

would render the source or method useless or, at the very least, less

effective. Accordingly, the criteria used to determine whether the release

of information would damage a source or method is whether it would aid

in the identification of such source or method.

Please describe in detail any evidence in your possession that, prior to

the CIA's receipt of plaintiff's request, the following information was in

fact kept secret according to criteria for exercising the Director's authority

pursuant to 50 U.S.C. 403(d)(3), 50 U.S.C. 403f(a) or 50 U..S.C. 403g:

(a) the lump sum 1976 budget;

(b) the lump sum 1974 expenditures.

Answer

All documents which include the lump sum figures for the 1976 budget and

1974 expenditures bear classification markings pursuant to Executive

Order 11652 and have not been publicly disclosed.

Please provide a detailed list of the records referred to in the Blake letter

(Complaint, Exhibit H), with an index indicating for each record:

(a) what portions may be released;

(b) what portions must be deleted;

(c) what statutory exemption or other legal basis is relied upon for each
document withheld or portion thereof deleted.

Answer

Letter, dated January 30, 1975 from Roy L. Ash, Director, Office of

Management and Budget, to William E. Colby, advising that the President

has approved the 1976 budget allowance for the Central Intelligence Agency

for a stated sum. This document bears the legend "SECRET" and further

indicates that the classifying officer is the Director, OMB; that it is

exempted from the General Declassification Schedule pursuant to para-

graph 5B (2) of Executive Order 11652 and that the date on which it can be

declassified is impossible to determine.
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Certifications executed by Vernon A. Walters, Deputy Director of Central
Intelligence, on September 23, 1974, May 6, 1974, March 19, 1974 and
November 12, 1974. Each certificate certifying the expenditure of stated
sums for tile appropriate quarter of the fiscal year 1974. These documents:
(1) bear the legend "SECRET," (2) identifies the classifying officer by
058320, (3) recites that it is exempted from the declassification schedule,
(4) bears the legend that there are "sensitive sources and methods involved,"
and (5) states that the date on which it can be declassified is impossible to
determine.
(a) None .
(b) All.
(c) 5U.S.C. 522(b)(1); 5U.S.C. 552(b) (3); Executive Order 11652;

50 U.S.C. 403(d)(3); 50 U.S.C. 403£(a); 50 U.S.C. 403g;

50 U.S.C. 403j.

(14) Please set forth the texts and dates of any and all written or oral statements
by William E. Colby, any former Director of Central Intelligence, or other
officials of the CIA concerning the consequences of release of some or all
of the CIA's budget, including the release of a lump sum annual figure.
Answer

See representative exhibits attached.

William E. Colby
STATE OF VIRGINIA )

) ss. yd
COUNTY OF FAIRFAX) rd

On this V‘: day S\E 5\&\%‘ ,» 1975 before me appeared William E.

Colby, by me personally known, and being first duly sworn did state that the above

and foregoing answers were made on behalf of the defendants and that the same were

Sl - e Ny -
\\\\SH \ \\\:\ \\ ‘\
-~ Notary Public g\:x\‘i\\\ . e

M . . ATy Comumission Expires Septomber 29, 1976
V¥V commission expilres .
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Statement
by
W. E. Colby
Director of Gentral Igtelligence
before
House of Representatives
Select Committee on Intelligence

August 4, 1975
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would be unaware of many of thése steps. We could face the surprise
with which the world received the news of the first Sputnik. We could

be years behind in the development of appropriate countermeasures

to a new weapons system. We would have large areas of uncertainty
about Soviet forces which could argue for excessive U. S. defense
expenditures as snsurance. Most of all, we would be unable to negotiate,
agree upon and monitor limits on such systems such as SALT to bring
about a more stable world,

In this investigation, Mr. Chairman, you will discover the
revolutionary advances which have been made in our technical, analytical
and opzrational intelligence activities by the member agencies of the
American Intelligence Community.. I believe you will find these invest-
ments necessary to our country, their products of great value, and the
budgets carefully managed and proper.

ST Now, Mr. Chairman, with respect to the specific figures of the
Community budget, I regret that I must ask you to go into execulive
session for this aspect of my testimony.

On July 25th, at your request, you were briefed with respact to the

budget of the Intelligence Community in general and that of the CIA in
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particular. I would be pleased to give a similar briefing to all members
of the Committee and answer any questions they may have. I respect-

|}
fully request, however, that such testimony be given in executive

session.

In making this request, I am mindful of the need for the Intelligence
Community to win the confidence of the Arng;'ican people, and I am aware
that a request to present a ;;ortion of my testimony ''behind closed doors"
appears to:run counter to such an objective. Nonetheless, I believe
the request is in conformity with the Constitution, .the laws, and the

-long-established Congressional procedures. 1 also rbelieve it proper
and just.

As you know, I am .bound by law to protect the foreign intelligence
sources and methods of this nation. ! I am, llike the members of this
Committee, bound by my ocath of office and by my own conscience to
carry out the duties assigned to me -~ including that one ~--ar; fully
and effectively as possible. The issue of whether the budget should
remain secret is a fair one for debate, and I welcome this opportunity

to be heard on it.

Lgo U.5.C. A. 8403(d)(3), §403(g); 18 U.S.C. A. §798; E.O. 11652,
March 10, 1972,
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It is clear from the legislative history of CIA's enabling legis-
iation thatrthe Congresses of the post-World War II period believed
that the financial transactions related to intelligence simply had to
remain outside of public gaze. ‘ Subsequent Congresses have consistently
reaffirmed that position over the years -- most recently in the Scnate
Jast June, when a proposed amendment requiring release of an annual

budget figure for intelligence was rejected by a vote of 55 to 33. Both

Houses of Congress also have adopted internal rules designed to pro-

vide for a combination of detailed Congressional oversight of Agency
activities and maximum protection of sensitive information about
Agency operations.

Existing laws and procedures are a focal point of your current
investigations and hearings. When this Comimittee and the Senate
Select Committee complete their proceedings and submit their rec:orn-
meﬁdations, the Congress may decide to change the ground rules
under which we operate, If that happens, we will of course conform.
But I must testify that I believe that the Agency's budget must be kept

secret and that revealing it would inevitably weaken our intelligence.
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Many have contended that the secrecy of the Agency budget is in
conflict with Article 1, Section 9, Clause 7, of the Counstitution, v.'hiéh
states that " No money shall be drawn from the Treasury, but in
Consequence of Appropriations made by law; and a regular Statement
and Account of the Receipts and Expenditures of all public Money shall
be published from time to time. " g

In fact, that very clause of the Constitution was settled on after
debates in the Constitutional Convention that are part of another, less
widely understood American practice -- that concealment of certain
expenditures can be in the public interest, The so-called ""Statement and
Account” clause just quoted was not part of the initial draft. The
language first suggested by George Mason would have required an
annu2l account of public expenditures. James Madison, however, argued
for making a change to require reporting "from time to time. " Madison

explained that the intent of his amendment was to ‘leave enough to

the discretion of the Legislature.'' Patrick Henry opposed the Madison

2As noted by the Supreme Court in U.S. v. Richardson, ___ U.S. ,41L.Ed.
678, (1974), "Congress has taken notice of the need of the public for more
information concerning governmental operations but at the same time it

has continued traditional restraints on disclosure of confidential informa-

tion. See: Freedom of Information Act, 5USC 8552; Environmental
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language because it made concealment possible. But wheﬁ the debﬂate.
was over, it was the Madison view that prevailed. And the ability of
the drafters of the Constitution to envisage a need for concealment is
“further indicatéd by Article 1, Section 5, Clause 3: "Each House shall
keep a Journal of its proceedings and from time to time publish the
same, except such Parts as may in their Judgment require Secrecy.
The option of confidential expenditures was given to Congress;

it was first exercised at the request of President Washington, who in
his first annual message sought a special fund for intelligence activites.
Congress agreed and pfovided for expenditures from the fund to be
recorded in the "private journals" of the Treasury. A later Congress
passed a secret appropriation act providing necessary funds to enable
President Madison to take poésession of parts of Florida., President
Polk used secret funds to send "ministers" to Central America to
gather information. Many aspects of budgets have been kept confidential
throughout our history and iuntelligence activities have consistently
received special treatment. In this respect, they are similar to other
well-established American secrets -- of the ballot box, of grand jury
proceedings, of diplomatic negotiations, and many more. If secrecy

is required to enable an important process to work, we Amesricans
accept it. Intélligence is such a process -- it is important to our

couniry, and it will not work if it is exposed.
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Confidentiality about information having to do with intelligence
organizations and their activities is a world-wide practice. A check
on our part has not turned up even one example of a government that
publishes its intelligence budget. There are intelligence organizations
in Western democracies that are not in any way accountable to their
legislatures. Indeed two newspaper editors were jailed in Sweden a
couple of years ago for publishing the fact that Sweden has an intelli-
gence service and that it had relations with the United States.

I do not refer to these foreign examples to urge that we copy them.
We Americans want a responsible American intelligence service. Thus,
CIA's practice is far different from the foreign examples. Our rela-
tionships with the Hill have been close over the years and oversight is
far more extensive than may be realized., As the 94th Congress has
organized itself, four subcommittees with a total of 38 members have
oversight responsibilities for CIA., Under existing guidelines, opera-
tional activities are reported solely to them (except that, pursuant to
PL 93-559, ongoing covert actions are also repor?ed to the two foreign
relations committees). I hold no matters secret from the cﬁzersight
committees; instead, I have and exercise a responsibility to volunteer
to them matters of possible interest. On substantive intelligence ques-
tions, I appear before many committees -- notably those dealing with

military and foreign affairs, atomic energy, and space.
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In the first seven months of this year, I appeared personally before’
Congressional Committees some 39 times. So far as the Agency budget
alone is concerned, I have made two presentations to the Defense Sub-~
committee of the Hoqse Appropriations Committee and oné éach to the
Congressionally designated subcommittee of the House Armed Services,

. Senate Armed Services and Senate Appropriations Committees. Additionally,
I reported to them on the Comfnunity budget. And my formal budget appear-
ances are only the most prominent part of the fiscal exchange. I frequently
answer questions on the budget during appearances on other matters. A
very large number of my subordinates brief Congreséional quies on

various ;spects of their activities. In connection with appropriations
proéesses, we have so far provided written answers to well over a hundred
Congressional questions on the FY 1976 budget for the Agency.

My emphasis on the worldwide and American practice of treating
intelligence budgets as secret is not an argument for concealing the CIA
budget from a s.trong ovérsight mechanism. This I have welcomed on many
occasions, as I believe it an important element of the responsible intel-
ligence service we Americans must have. The better the external super-
vision of CIA, the better its internal management will be, to the benefit of

all Amevicans,
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Instead, the need for a secret budget reflects the widespread con-
viction on the part of intelligence professionals, grounded in their
intelligence experience, t'hat public revelation of fiscal information would
inevitably hurt our intelligence effort. The publication of a total budget
figure for a single year, without more, might not be thought to be a
calamity, But limiting the public record in that way.is not practical. The
precedent would be established undevr which we would at the very least
have to reveal a budget total each year, A trend line would be established,
and a not-so-hypothetical intelligence analyst in another country would
have something to work with. And there are intelligence analysis techhiques
that could easily be applied to such data.

Lock at this problem as we in intelligence look at foreign problems.
For example, the Chinese have not published the value of their industrial
production since 1960. But they have published percentage increases for
some years without specifying the base, both for the nation and most of
the provinces. It took one key figure to make these pieces useful: when
the Chinese reported that.the value of industrial production in 1971 was
21 times that of 1949, we could derive an absolute figure for 1971. With
this benchmark, we could reconstruct time series both nationally and
province by province. If we begin releasing intelligence budget figures,

others will be able to take scraps of information about the Agency and
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generally known financial trends such as inflation, and use a similar kind
of analysis to draw conclusions or even identify hypotheses that would
put some of our operations in jeopardy. |

For example, let us look at the deveclopment of the U-2, p'Oui- budget
increased significantly during the development phase of that aircraft,
That‘fact, if public, would have attracted attention abroad to the fact that
something ne;»;v and obviously major was in process. If it had been sup-
plemented by knowledge (available .pe rhaps from technical mé;gazines,
industry rumor, or advanced espionage techniques) that funds were being
cornmitted to a major aircraft manufacturer énd to 2 manufacturer of
sophisticated mapping cameras, the correct conclusion would have heen
sirﬁ?lé to draw. The U. 5, mﬁnufacttirers in qué.stion, their employees
and their suppliers and subcontractors would have become high priority
intelligence targets for foreign espiO'naée. And I have no doubt that the
Soviets would have taken eafly steps to acquire a ca,pability--to destroy
very-high-altitude aircraft -~ steps they did indeed take, with eventual
success, but only some time after the aircraft began operating over their
territory -~ that is, once they had knowledge of a U. S. intelligence project.;"ﬂ

Mozrecover, once the budget total was revéaled, the demand f{or details
probably would gr.ow. What does it include? What does it exclude? Why

did it go up? Why did it go down? Is it worth it? How does it work?
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There would be revelations -- even revelations of facts not in thefnselves
particularly sensitive but which would gradually reduce the unknown to
a smaller and smaller part of the total, permitting foreign intelligence
services to concentrate their efforts in the areas where we would least
like to attract their attention. We -- and I specifically mean in this instance
both intelligence professionals and Members of Congress -- would have
an acute problem when the matter of our budget arose on the floor of the
House or Senate. Those who knew the facts would have two unpleasant
cholces -~ to remain silent in the face of all que.stions and allegations,
however inaccurate, or to attempt to keep the debate on accurate grounds
by at least hinting at the full story.

My concern tha’c one revelation will lead to another is based on more
than a "feeliﬁg. " The atomic weapons budget was considered very sensitive,
and the Manhattan project was concealed completely during World War II.
With the establis_hment of the AEC, however, a decision was made to
include in the 1947 budget a one-line entry for the weapons account. That
limitation was short-lived. | By 1974, a 15-page breakout and discussion
of the atomic weapons program was being published. Were the intelligence
budget to undergo a similar experience, major aspects of our intelligence
strategy, capabilities and successes would be revealed. The obvious result

would be a tightening of security practices by hostile, seccretive, closead
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foreign nations to deprive us of the knowledge we would otherwise obtain
about their plans and capabilities to hurt us and our allies.

In summary, Mr. Chairman, I have tried to view this question
dispassionately, as both an American and an intelligence official. I would
like to be able to tell the American people about our activities, There is
a great deal about the best intelligence service in the world we would be
proud to tell, to bring into perspective what we have had to say recently
about the missteps or misdeeds in our past. I am a long way from being
an advocate of secrecy for the sake of secrecy; we have deliberately
opened as much of our intelligence effort for public inspectioh as we can ~-
during this past year, for example, we have briefed and answered the
questions of some 10,000 members of our public, from community leaders
to the press to visiting high school groups.

But 1 do not believe that there is any Constitutional or legal require-
ment that our bu‘dget be publicly revealed. Doing so would inevitably hurt
our intelligence product. It is reviewed privately in depth and in detail in
the Executive Branch and in the appropriate Committees of the Congress.
Knowledge of the Agency budget would not enable the public to make a
judgment on the appropriateness of the amount withou® the knowledge of
the product and the ways it is obtained. And such exposure to our citizens

could not he kept from potential foreign foes, who, thus alerted, would
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prevent us from obtaining the intelligence we need to protect ourselves

in the world today. We have lost intelligence opportunities through
exposure already. I believe it is my job under the s‘cétute to prevent this,
so I urge that our intelligence budgets be kept secret and be discussed

by this Committee only in executive session.
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The Honorable John C. Stennis, Chairman
Armed Services Committee

United States Senate

Washington, D.C. 21510

Dear Mzr. Chairman:

During my recent appearance before your Gommittee on the
intelligence community's FY 1976 budget request, you asked that

I provide my views on publi:z disclosure of certain parts of the
intelligence budget..

I arn strongly opposed to the public disclosure of the Central 4
Intelli gen:e Agency's budget or of a total budget figure for the
intelligence community. While I recognize that, in the final analysis,

this is = matter for determination by the Congress, Ibelieve
~disclosure would do a disservice to our foreign intelligence efforts
and therefcore would not be in the national interest.

ITam conviriced that once an intelligence budget figure is made
public, it will be impossible to prevent the disclosure of many
sensitive and critically important intelligence programs and activities.
Whether the published figure represents the Agency or intelligence |
community budget, whether it reveals intelligence budgets in.whole
or in part, Ibelieve the ultimate effect would be the same.

Disclosure of intelligence budgets could provide potential
“adversaries with significant insight into the nature and scope of our
national foreign intelligence effort, particularly where analysis of
year-to-year fluctuations in the budget are possible. Publication of
part of the intelligence budget would raise debate over what matters
were included and what matters were not included in the published
totals, leading to rapid erosion of the secrecy of the portions withheld.

Approved For Release 2004/1 0/28 : CIA-RDP80MO01066A000800150002-8 *

’}"




‘.

The same problems would resuit from the publication of the totai
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covering "intelligence'. An immediate requirement would be levied
to explain precisely which of our intelligence activities were covered
by the figure and which were not. Definitional questions over where
lintelligence' expenditures stop and operational expenditures begin
would necessarily lead to public discussion of sensitive intelligence
programs and techniques.

Publication of intelligence budget figures would result in debate
on changes or trends developed in succeeding year figures, and
fluctuations in the figure would generate demands for explanations
which in turn would reveal the component parts of the figure and the
programs supported by it. The history of disclosure of Atomic
Energy Commission budget materials and related information by both
the Executive Branch and the Congress indicates that publication of
any figure with respect to intelligence would quickly stimulate
pressures for further disclcsure and probes by various sectors into
the nature of the figure and its component elements.

Attacks have been made on the constitutionality of the present
financial processes for protecting our national foreign intelligence
effort. Ibelieve the present procedures are fully in accord with the
Constitution. Moneys for all intelligence community activities are
an integral part of appropriations made by law and are reflected in the

Treasury’'s Statement and Account of Receipts and Expenditures in
compha‘. 2 with Article I, Section 9, clause 7 of the Constitution.
Moreover, there is considerable historical precedent for budgetary
secrecy, going back to debates in Constitutional Conventions and the

“use of a secret fund during the administrations of Washington and

Madison, and a secret appropriations act in 1811, CGongress most
recently endorsed secrecy of intelligence budgets in June 1974 when
the Senate rejected an amendment to the Department of Defense
Appropriations Act of 1975 which would have required that the total
budget figure for intelligence purposes be made public.

Sincerely,
' /'S/ VL E C\,.:J

W. E. Colby
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By George Lardner Jr. -+

" YWashinston Post Staff Writer .

Central Intelligence Agency
Director William E. Colby said
vesterday that he remains op- .
posed to any .inroads on -the .
secrecy surrounding the spy: -
agency’s . multi~million-dollax‘. iy
budget: : —

Tndlcatm"‘ hlS dlsadreement: -
with one of the . kev re‘.onw-' .
mendations of the- Roekefeuer'
commission, Colby~ maintained
that- makmf’ ‘public- even the’
CTA’s overall speadinz- would
mevxmoly tead to dizclosurs of ™
‘some of its. secretactlviues

SThere are certain thing gs,.08
{course,, im our~ clandemne a0
tivity that must be kept from’”
ipublie. exposure.and- evern. the -
risk :of  publict - exposure,”
-Colby said in am Interview on
ithe {elevision program, “Meet
{the Press” (NBC, WRO). - -3

In. its.report’ ‘earlier- thi:
!month,. the Rockefeller. com-
I mission recommended  thag
'Congress carefully - consider

AT

!making the CIA: budget public * | o

,)“at least to some’extent.” The > -
! commission?, ‘siggested t‘nat.’
-tthis ought- to. be. done in: hght‘ ;
1of the - Ccnstltutmns requirg:
‘ment’ that i “a* regular™ sta‘c
;ment and - aceount - of ther re<s .
{ceipts and.: e\:pendltures oﬁ-”alr" .
pnbhc money: “shall - be . pab~:-
hshed from time‘to time.
} The CIA budget; which r
i portedly. totals. Some -$750 m .
1lion-a year, has-been hidden e, -
‘recent years:in- the Deferisel~
Department’ ‘approprlatwnsn
'bﬂI sl » »{- .
i To 111ustrate the shpnaﬂeﬂhfr e
. Feared; Colby'said that in 1847+
‘the~ Atomic Energy CommLs- LT
;SloW'S: - weapons - -expenditut
‘ware: made- public- as onLy'
‘“oneline item,”-but “last yezn.. E
consisted of 13 pages ot de«’
tailed explanation. :
“1 think it is inevitable that‘:.-‘
“if you expose: the single” 11",
ure, you will immediately- ﬂem
a debate as to what it'd
cludes, what it" does nof in
‘clude. why did it go up, whyt
fid it go down, and you willly
Ly ery shortly get into a deserip
“rion of the details of our aenv:
;i 2s,” Colby said..
' Touching on other myue:. g
ivaised by the- current invesfi-!
cation of the CIa and ot'*erin'
lizence n<encies, Colby: -
i #» Retused to sav ther .-
“tne even larger \auonalé
irity Agency regularly  moaniee
;xm« relepbone- calls bpt'veénf

i
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COLBY, From Al

Americans and citizens in for-
eign countries. The CIA direc-
tor would say only that the
NSA’s work includes “the fol-
lowing of forexc'n communica-
tions.” E -

¢ Said that the Forty Com-

" :mittee, an arm of the National

Security Council which i3 sup-
posed to review-highrisk co-

- lvert operations abroad, meets
infrequently because.’
_{“that activity has. dwindled to-

only

almost npothing” 'in recent
years and.constitutes “a 'very
small  percentage: - of . -our.
budget at the morment.”.

- ® Said that many of the de-
tails concerning: the ClA's in~
volvement  in
plots were “not well recorded”

and indicated it may be impos- whether presuiennal approval;murs that the
sible to .- deterrhine - whether|was ebtained. He: said CIA pol-isomehow be -involved: in- ats
the CIA was acting on its. ownl|icy is clearly opposed to aSSas-{ tempts to oust Indira Gand}u
in. such undertakings or smatwn efforts “at-this tlme |as prlme mxmater of Indxa- =

Of Any (1A

R fezu's slippage

Cassassination

{L) 7

g
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-the ‘past sit quietly” in 1873
when the CIA's inspector gen-l!
eral compiled a report detail-

- Post in ‘an earlier interview

- Department.

VRt - 3ol g, T

and contended it would not be
“useful to our country to go
into a great exposure of things‘
that happened in the '30s and|
the '60s.” h

® Declared that be “thought
it best to let the misdeeds of

ing wvarious illegal and irp-
proper activities and said he
did not see “anything serious

enough in" there to warranti:
prosecution adamat any .. mdx-

yidual.”
Colby told The Wasnmcton

that in. . retrospect, he now
feels he should have reported
the- activities to the Justice

He c-xtedorxcanv denied Tu-
"CIA might
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25 Jun 875
Honorable George H. Mahon, Chalrman
Subcommittes on Defense
Cormmittee on Appropriations
House of Representatives R
Washington, D.C. 20515

Dear My . Chairman:

I understand the Committee is considering the possibility of pro-
viding some form of open appropriation for the Central Intclligence Agency .

I am strongly opposed to the public disclosure of the Central
Intelligence Agency's budget or of a total budget figure for the inteligence
community. Whilel recognize that, in the final analysis, this is a malter
for determination by the Congress, [ believe disclosure would do a dis-
service to our foreign intelligence efforts and thercfore would mot be in
the national interest..

I am convinced that once an intelligence budget figure is made public,
3t will be impossible to prevent the disclosure of many sensifive and
critically important intelligence programs and activities. Whether the’
published figure represents the Agency or intelligence communily budget,
whether it reveals intelligence budgets in whole ox in part, Y believe the
ultimate effect would.be the same. :

Disclosure of intelligence budgets could provide potential adversaiies -
with significant insight into the nature and scope of our national forcign
intelligence effort, particularly where analysis of year-to-year fluctuations
in the budget are possible. Publication of part of the intelligence budget
would raise debate over what matters were included and what matiers were
ot jncluded in the published totals, leading to rapid ercsion of the
secrecy of the portions withheld. The same problems would yasult from
the publication of the total Agency budget, a total Community budgel, orx
any other figure covering Pintelligence." An immediate requirement wonld
be levied to explain precisely which of our intellipence activities were
covered by the figure and which were not. Definitional gquestions over
where "intellipence" expenditures stop and operational expendilures beohs
would necessarily lead to public discussion of sensitive miclbigence pro-
grams and teclniques.
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Publication of *ucelligence budget fipures wou'”? resull in debate
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fluctuations in the figure wourld generate demands for (}p)anahcm which
in turn would reveal the component parts of the figure and the propgrams
supported by it. The history of disclosure of Atomic Energy Corminission
budget raaterials and related information by both the Execulive Branch and
the Congxxss indicates thal publication of any figure with respect to
intelligence would guickly stimulate pressures for further disclosurce and
probes by various sectors into the nature of the figure and its component
clements.

Attacks have been made on the constitutionality of the present i

financial processes for protecting our national foreign intelligence offort.

I believe the present procedures are fully in accord wiih the Constitution.
"Agency "tppropriatiO"’lS are an integral part of appropriations made by Jaw
and are reflected in the Treasury's Statement and Account. of Receipis and
Expenditures in compliance with Article I, Section 9, clause 7 of the
Constitution. Moreover, there is considerable historical precedent for
budgetary secrecy, going back to debates in Constitutional Conveniions

and the use of a secret fund during the administrations of Washington and ~

Madison, and a secret appropriations act in 1811. Congress most recently
endorsed secrecy of intelligence budgets in June 1974 when the Senate
rejected an amendment to the Department of Defense Appropriations )'xu_
of 1975 which would have required that the total budget Higurc fox
intelligence purposes be made public.

R ' . - Sincerely, - o e

W. E. Colby

Director
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lHonorable John L. McClellan

Chairman, Committee on Appropriations
United States Senate

Washington, D. C. 20510

‘Dear Mr. Chairman:

In your letter of 5 Febxuary 1974 you asked for my views on
proposals made by Senator William Proxmire in a letter to you dated
30 January 1974 that the Intelligence Operations Subcomumittee release
an aggregate figure broken down by agency which indicates the total
amount.  spent on intelligence by the U.S. yearly.

Senator Proxmire goes on to say he agrees that the release of
manpower statistics and budgetary information that indicates the relative
priorities of the intelligence community cannot be permitted, His basic
purpose is to show to the American public the rough apportionment of
intelligence dollars to defense and civilian agencies while fully protecting
intelligence programs. ‘ - :

" You will recall that on 27 July 1973 I responded to a similar request
from you regarding the disclosure of the budget figures for the National
Intelligence Program which I presented to the Subcommittee on 11 July 1973.
I believe the considerations which I outlined in that letter still apply. I
stated my view that disclosure of the total figure would not in and of itself
present a security problem. I weant on to explain, however, that I felt it
would establish a precedent for the disclosure of this figure annually., If
this were to occur, the annual fluctuations in our fotal intelligence effort
would be revealed and it would not be in the national interest to disclose
that kind of information to foreign nations.
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I pointed out that such disclosure of total figures for all programs
would reveal considerable information about the distribution of our
intelligence resources among different types of intelligence activity and
an annual update of those figures would provide insights into the changes
and trends in our intelligence programs which could be damaging to
intelligence sources and methods.

I am still concerned that public disclosure of total intelligence figures
on an annual basis would lead to pressures for further public explanation
. of the programs for which the monies were appropriated. In my judgment
this is the very kind of information which Senator Proxmire has indicated
in his letter to you should not be released.

I feel that the final determination of how information on these funds
‘should be handled within the Congress is a matter for the Congress to
decide. I feel quite strongly, however, that because of the responsibility
placed upon me by the Congress in the National Security Act of 1947 for
the protection of intelligence sources and methods, I could not authorize
the release of the figures which Senator Proxmire has proposed.

Sincerely, .
M YT OAND .
3 S‘B-f"l EXS

) W. E. Colby
Director
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"ane coxemve of the \n,rcon" infrastructure and these que»unm me oues
which X slnzvd and at the same ‘time tried to rexul'.e

Qllevtmn Hmu relecant are the contents of the [(lLl(’tf‘(I] cable t() :t.’LG situc:—
tion i 19737 .

Answer 1 tlnnk thele me @ numher of mt(]h"ence mdxcatorx [th '\(I
strength in 1973 is considerably less thaw it was in 1070, both in terwes of
numbers andwpartlcul'uly, in terms of effectiveness and capabxms, There are
several :factors present in 1973 which were not: present in 1970:. Since the
Januavy 1073 Paris Agreements, North Vietnam has infilirated ethnic North
Vietuamese adrinistrative and politicat personnel to pecform VCI functions
that would -certainly be performed by ethnic southerners irf.the.latter were
available.. Furthermore, -the North: Vietnamese have had to dispatel north-.
erners to perform these local functions despite the releas e of. \ubatantx.xl pileiniEy
bers of civilian priseners {(former VCI} held by the GVXN, who would presum-
ably be’ ﬂv‘ulable to resume their. VCI activities on’ the’ ohher side. In 1973, there
is of course a much higher degree of OV presence, security and elfective ad-
ministrative ¢onirol in the countrysxde thawu there was in 1970, This wmay well
reduce the incernitives to" participate in the vCI even’ for Communist sympa-
thizers. Factom such as these, I beheve, make the July. 19;3 wlti.atmn f\ppw-
ciably différent from that of June 1970. L

Qurestion. Paragraph [deleted] of the [wlclpcl] 10/0 cable Qrafcv m prn!.
[deleted] ight of the developments since 1970, the mmwve d:sruptmm of
1972, the. céd ?fle agreement of 1973, and the cur;ent s:tucmoﬂ, m, South 7 eet—
num, cnmmen on this statement . i .

Angwer.i:T believe the strenffth and eﬁect1vene~s ot‘ the VCI hM Deen -ub-¢

stantially! redueed since:1970. I would prefer not to sel a statistical level.- The
VGY and the North Vietnamese are infiltrating some additienal strength. as.

noted above, but there is no indication at thig nme tlmt the Y CI h{h jamed

‘:txen\,th or eﬂechveness since January 1();,., NP ‘ T

Question. Define the-objectiver of the Phoeniw Pror/ram mm ('ppmprmle
documentition, what i3 your undersionding of the (Zegree of sucuess‘ or fruluie
in accomplishing these objectives? oLl

Answer, The Phoenix program-was designed to Lring order and effectiveness
to the government, if. not the Communist;, side -of.the struggle between -the
YOI and -the'people. and government of South - Vietnam. I believe it made a
substantinl-but not necessarily decisive contribution to the government’s ability
to 1eumt the ﬂttempt to ovm tﬂrow 1t and the n.asan*e mlht uv 1s~ault in l'h 2.

.

PA(EP \PFD Q STIO\S I‘I\"U\[ SE}.\TOI\ }I UCHEb
AN['Questjqﬁ‘s}_sﬁbmitted- by Senator Fughes. Answers supplied by 3fr. Coiby.]

Qnestmn Can you tell us pudblicly the budget totals for the CIA «nd for the
rest of the intelligence communzty If not, ow ere we to judge whether thexe
amounh gre.appropriate in view of the wtcllzge)u‘e prod:uct and the wmpcluw
claims for government resources?. . .

Answer. The budget totals for the Centrlﬂ Intelh'*enca Agency and tlw merm-
bers of the. intelligence commuaity have traditionally been maintained on a
classified basis and revealed only in executive session. I defer to the appropriate
congressional authorities for any change in this procedure. Budgei requests
are renc-wed in detail in the Agency’s annual budget hearings with the Appro-
prmtxon:. Cnmmlttees of the Senate and the House of Ropre:.snt wives.

Qupstzon In ozrlPr for t’w rexporwble commiltees of Congress ta dn their
work on netininal security matters in a betier informed way, would you accept
legislation requiring the CI4 to furnish these committees reyular and special
reports 65 snetters acithin their purview, subject of cowrss to praper secnvit)y
measures? Wonld this ant be o valuable rul(’u‘aon to the infr eﬂu"n" and wrids-
ranging 7)/‘16’711108 now given the Committee? :

Anstwer. The Director of Central Intelligeoce tuldlhozmllv s given “bried fngs
on *‘he w'arm situation and on specific topics 0 a number of Senate and House
committess, I will review the matter and reporet to the Armed Services Committee
on the pozxsthility of supplementing such briefings by appropriate writtn o
terials, provided these can be maintaived on w classitted basis. T think this can
be nccomplished without legisiation.
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C - Question, What steps hare heen take;z or will you take to ensure thnt the

CI4 never again will be involved in domeatic American cctivities, ai it was
in the training of police personnel from several U.S. citiez and in the assistance
to Howard Hunt and Gordon Liddy?

. Answer. A careful review has been made of all possible Agency involvement
in domestic American activities, and instructions are being issued to ensure
that no victation of the limitations of CIA’s statutors authority takes place
-in the future. With respeet to the training of local police personnel, I reiterate
Dr. Schlesinger's assurance that, despite the fact that its legality might be
defended, any further such action will be taken only in the most exceptionul
cirenmstanees and with the Director’s personal approval. Regulations are beingz
developed vwith respect to CIA assistaoce to other U.S. agencies and parsonnel
to ensure that any such assistance raises no question of CIA involvement in
domestic American activities, - : : =

Ly

L

Question. Ar. Colhy, pudlished reports say that your expericnce has heen
in the planz and operations side of the CI4 rather thanr in intelligence or science
and technology. Becouse of the auvailability of new ftechnical intelligence gather-
ing meang, not to mention the backlash and suspicion in many greay of ihe
waorld regerding agents, da you believe that the time hag come to reduce some
of our overseas operations in order to put greater stress on ntelligence annlysis
and science and technology? ' : ’

AR E S A M T M TN

-

© Answer. Qver the past fifteen years great stress has Leen mu,c_ed on scieatific
aund technological intelligence gathering, which has made a great contribution to ;

accurate knowledge of important foreign developments. Qverseas intellizence
operaticns must only be conducted in circumstaunces fully justifying the risks
involved aud in situations which cannot be covered by more normal methods,
Analysis has made a substantial contribution to intelligence and iy being im-
proved and refined to the greatest degree possible. ' B . ’

Question. Published reports also give you a key policy role in decisions tn
involve the United States in clandestine operations in Laos in the lale 19503 and

i corly 1960s—operations whick grew into ¢ secret, CId-run war.

:; On reflection, do you believe thut it was wise for tie Agency to get involved
% . . dn such military operations? . K

£ ~ Answer. The Ageney's activities in Laos were undertaken in direct response to
F Presidential and National Security Council direction in order to earry out U.%.
5 poliey and at the same time avoid the necessity for uniformed U.8. involvement

in Laos. These activities grew in size over the years to meet greater North Viet-
namese and Pathet Lao pressure. The size to which these operations grew made
it difficult to maintain normal intellizence procedures. Despite the diffculties for
CIA, I submit that the Ageocy fulfilled the charge given it efficiently and
effectively. " :

Question. Do you believe that it is proper under our Constitution for such mili-
tary operetiorns to be conducted without the Enowledge or approval ef the
Congressy-

Answer, The appropriate committees of the Congress and 0 number of individe
unl senators and congressmen werve briefed on CIA's activities in Liog during the
period eovered. Tu addition, CIA's prograras were described to the Appropriations
Commnittees in our annual budget hearings. :

Question, Where should the ling be drawn betiwceen CL4 anr Defense Depart-
ment activities involving the use of armed force?

Answer. In geneval, the line sbould be drawn between OTIA aud the Defense
Department with respect to armed force at the poiat in which the Uniterd States

: acknowledges involvement in such activities, .\s a practical matter, however, the
seale of the activity will, in many cases, also affect whether the United States is

: revealed as engoged in the activiry.

Quexticn. Where do you—and should we—draw the line between Simply gaiher-
ing tntelligenee cnd manipulefing events or interfering in the internal wjfairs of
other countiies? In particuler, why shonld the CIA plny any role in nations of
the underdervcloped world which pose no conceivedle threat to us?

Answer. As indieated abave, the use of intellizence techniques should be re-
served to cases of hmportauee in whicl no other means will serys. This sime
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approachy is even more stringently applied to any activity which could Le con- -
strued ug interfering in the internal affairs of other nations, and such activities
are only conducted under the specific direction of the National Security Council.
Withr this approach, it would be unlikely that CIA would play a role of this nature n
in any nation whose policies pose no conceivable threat to United States interests.

IV LIRS

PREPARED QUESTIONS FROM SENATOR PRONMIRE i
. ‘ ’ A .
[Questions: submitted by Senator Proxmire. Answers supplied by Mr. Colby.]

Question, Given your previnus testimony that it is up to Congrezs to decide
to relense the intclligence community dbudget, please indicale the degree 1o
wkich his information can be prudenily broken doicn. By Directorate? By
Ojfice? By fumction? _ _

Ansser. Thiy question i anr excellent example of the problem raised by the
release of intelligence budget figures. While I believe that disclosure of the
total figure of the intelligence community budget would not present a security k3
problem at this time, it is likely to stimulate requests for additional detail.
Thereé is a danger to nationul security in the release or leakage of such detuil;
thete is u!sd a pofentizl danger to national security in the revelation of trends
of different details of the budget over several rears even though any one
¥year’s figures would not present a major problem. For example, a substantial
deciine or increase in the funds provided to any one intelligence system would
be a clear indicator of a change of emphasis on that system, which could alert
possible fargets of such & system. Thus, I rely upen Congress to make the
determinafion, but I cannot positively recommend the publication of the totatl
‘or any subdivision thereof, The information requested is of course fully avail-

7
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able on a classified basis to the approprinte subcommittees of the Appropria- :
tions and Armed Services Committees upon reqitest.
Question. Is there any natinnal security rewson why the manpower statistics 13

for the C14 and other intelligence components cannnt be relensed publicly?

Answer, The same eonsiderations disenssett ahove for the budget fizures app'y
to manpower tgures, For example, the allocatinn of IMANPOWer IMONg programs
would immediately reveal a bigh degree of emuphasis on one particutar colleetion
techmique and could only alert sther powers o need to protect themselves ngainst
that. : : i

Question. Have yon procided the committer with an indication where the in-

telligence budget is hidden in the federal budget? It not, why not?

Arswer. The loeation of the inteligenee budze? is fully known to the Chairman
and members of the Appropriations Subeomnyittee dealirg with intelligence. To
the extent dexired. it hax been and could be made available to members of the
subcommittees of the Armed Services Committees on request. The appropriations
arrangements are in accordance with the wishes of the Appropriations .Com-
mittees.

Question, Whut is the proportional alloeation of the CI4 budget by dircctorate?

Answer, By function. the 1974 CIA hudget is allocated as follaws : [deleted]
nf the total budget is devoted to collection activities: [dnleted] ix devoted to
production activities; fdeleted] s devoted to special operations; and [deleted)
is devoted to =upport. inchiding the opevation of the faeleted?. E

The Ageney’s budget is allocated among its four directorntes as follows: The
Directorate for [deleted}; the Directorate for fdeleted]: the Dirvetornte for
fdeleted] and [deleted]: aund the Directorafe for [delefed] and [deleted]. The

| remaining [delefed] is allncated to the DCT Area.

ey

i Question. How has this {proportion allocuted to encl function or directorute)
! chunged in the tust ten yerrs?

Answer, T funetionat terms. collected of Intelligence consamed [deleted] of
the (1A bhudget in 1064 fodays it is [deteted ). Production accounted for [deleoted ]
of the Ageney's total in 1984 today ir is tdeleted], Special opsrations nsed
fdeleted] of the Agency's resonrces in 10064 - today that percentage ix fleleted].
Sapport in 1964 used [deleted] ; today i is [deleted].

TITTRONCE DEPER S IIen
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In organizational terms. the DCI Area [deleted) from [deleted] to [deleted]
f the .\"en(;y’s tofal during the period 1064 to 1974 ; the [deleted] Divectorate
[deleted] from [deleted] to [deleted]: the [deleted] Duectomte Tdéleted] from
{deleted] to [deleted] during the sane period ; the [deleted] ana {déleted] Direc-
torate [deleted] from {deleted] to [deleted]; and the Direc torate- fnr {drh.ted]
‘and [deleted] Bas [deleted] from [deleted] in 1964 to [deleted] toda¥.

These fizures are general bhecause there have been a number of organizational
changes within the Azency over this 10-year period which afect the com'mmblhts
of these figures. expecmlly with respect to the divectorates. The above ligures
are eonsidered quite sensitive for the reasons outlized in the answer to question 1.
i.e., the ability to deduce the major thrust of our intelligence effort. Fov this
reason, these are held on a most restricted basis even within the Ageuery.

- Question. Who oudits the CI4 bu:IJet’ TWith wchat frequenecy? ...

_Answer, The CIA budget is reviewed by the Office of Mandgement and Budgzet
in'derail prior to inclusion in the President’s recommended overall bugdget to Con-
gress. YWith respect to auditing CIA expendituves, there is an audit’ stat? within
CIA reporting to the Divector through the Inspector General, which audits all
Agency accounts. In monst eases this is done on an annual bﬂsis-&lthough some 3
of the small-aecounts are audited-on a less frequent basis. In:some sttuations
ourside andit firms are used or the Defense Contract Audit Agency: s used on :
accounts whére this is appropriatae. In addition, there i3 an indusirial contraet

audit staff to: audit many of the Agency’s contracts with industry.: Ino cermin

larger accounts a vesident auditor conducets continuing au(hts s

~Question. W}zat econonueq have been znshmtcd in the last’ ﬁze yr*m"»-lt :
hat savings?

Aunswer. BV mr the most swmﬁcant economles and savings thAL hn,re ho<=u in- K
stltuted in the past five vears- flow from the overnll reductions--in..personnel .
whicl hiive been carried out by the Agency. From a 1567 total of [deleted] posi- -
tions, the Agency has been reduced to a 1974 budget level of [deleted]: pozitions
with still further reductions to [deleted] as a result of decizions.made after the
budget rpquest was determined. in December, The total reductmn ox er, the period
1967 to 1074 is [deleted] positions. or [deleted].

Our budget today would be [deleted] higher if these persnnnel lednrh(m& nad
nof been: taken. Cuamulative savings vesulting from these pels(mnel xedmtm’x\
total [deleted} over the period 1967 to 1074, : vt

There have been numearous other reductions and savings the Afremv has ab-
sorbed significant cost increases overseas and in the U.S. in recent.years. Since
1967, the Agrency budget has fluctuated between [deleted] and [deleted]. Our :
pending Cengressional resquest is [deleted]. During this same period, the per-
centage of our budget devoted to personal sefvices has increased from fdetereq)
even while total personnel levels have been declining. This has meéant a significant
reductinn in funds available for other than personnel, and it indicates the extent
tq which wer ‘have been forced to reduce and consolidare our activities.” -

’ ()wc&tmn Given the fuct thuet many thousands of emplnyees at o anid other
intellinence agencies have been shown the National Security Council I(!fClZI_//C’"Cu
Direetives s part of Heir indoetrination/familiarization process, why have not
these NSCIDs8 become a part of prior Congressional briefings?

Answer. National Security Council Directive, as are all sensitive intel‘wence
documents, are made available only to employees with a “need to know.” dMany
employees are.aware of NSCIDs and the general nature of them buf do not see
them directly. While the NSCIDs ave not Ageney documents, T -have been author-
ized to show them to the subcommittess on a classitied ba:.n -

Qum*tun What quthority doss the National Securily Couvel hove 1 interprel :
und ertend the XNational Security Act of 1047 without the appmml of Congress?

Answer. The National Securits Act of 1947 provides that the Natioual Qvumrv
LComeil sliall Essue thwctu es pursuant to the et

Question. What is the C'LJ.’.S oficinl prmtxorr on t7ve Ll S IDJ

Auswor, CTAs position on this LIl will bhe made available to (,ou{:r(‘:s.\' O AN
proprinte clearance by the Office of Management and LVudget for the. President,

AR L. et it P d . o

e

i

N Sy

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8



‘\ - £ b, Coekamibon

Approved For Reflease 2004/10/28 : C|A-RDP80MO1oewoosomsom&% ok Ju\«T

17

We have determined that quite 2 substantial number of individuals
were excess to our needs and our tatal strength has dropped in the
neighborhood of 7 or 8 percent, I think. in the past £ 1nonths. Asto the
P futuve, as I indicated, the problem of the cost of personnel and the cost
P of operations now are going to vequire, I believe, sorue additional
P pruning of activities that may not be able to stand the competitive situ-
; ation for resources that we have and, consequently, it is possible that
' other reductions will ensue. ) o A

Senator SyamiNeroy. You will continue this program of mvoluntary
: retivements, particularly CTA personnel with overseas assignments?
; » Mr. Corsy, I do intend to continue a program of identifying the indi-
; viduals, who stand lowest on the scale of performance among their
fellows and arranging = sitnation where they can be helped to leave
Government service early rather thau having them walt around too
long. ' - : - AT

_'S%nator Syarxneron. Several Members of Congress have called for
the overall budget of the intelligence community to be made pnblic, so :
the American people can see at least the general amount which is spent |
for intelligence functions. In past years, and despite-the increasing !
; desire of the American people to know what is going on in their Gore
b ernment. the furnishing of intelligence information has been further
vestricted. ... - - .- : B I T :

Do vou see-any reason why overall budget information, or even a
breakdown of the intellicence budeet into its major categories, would

e

fes :
endanger national security if it were made public? :
~:Mr. Corny. I would propose to leave that question, Mr. Chairman, :
_ m the hands of the Congress to decide. T think there are -considera-

i tions proand con on all sides of that question: But T have found that the :
Coneress is at least as responsible on this as our friends elseschere in |
Government, and we have, as vou knosw, shared with the Congress some !
very sensitive material which has been snccessfully protected by the

Congress. . - = .~ - s S

On the other hand, there are situations in which an American intelli-

zence service will have to be rauch more exposed than the intelligenca
services of other ehuntries. We are not voing to run the kind of intelli-
gence service that other countries run. We are goine to run one in the
American society:and the American constitutional structure. and I ]
can see that there may be a requirement to expose to the Ameriean - H
peotle o great deal more than might be convenient from the narvow / :
intelligence noint of view. :
‘ Senator Syarverox. What would be vour views regarding the re-
P quirement for an annual authorization of the budeet of the intel leence
community prior to appropriation, as is tequired for a portion of
the Derartment of Defensze hudeet? R

Mr. Cousy. That would be up to the Conaress again, Mr. Chairman.
‘ I think that in that circumstance we would explain onr plons to the
; appropriate oversight committees in the srme way we do to the apnro-

nriations comittees. We would give a full description of what we
havein mind tn do. -

Senator Syarrveton. T do not want to belabor this. A fter some vears
on the Toreien Relations Committee and the A rmead Services Commit-
tee. where T-have been a member of the OTA Subeommittee. T came o
realize that many coneents of poliev were being made bv fareien vrela-
flons without accurate information. Tnder the so-called Kennedy lot-
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Dr. Scurestyvesr. T think that in the past, perhaps, for a varicty of
reasons, reflecting the psychology of the country at that time that there
may have been a:tendengy to overclassify within the Department of
Detense and within some other components of Government. :

That is my response.

May T add to that the word that T would mtend to avoid or reduce
excessive classification during my tenure, 11 that is achievable. X think
we can reduce some of the propensities to overclassify. . e

Senator Byro. X think that would be very desivable. T thinlé that

there is, T understand, the tendency, there is a certain tendency, creat

tendency to greatly overclassify. . 7 ) _
Senator Sxarxerox. Would the Senator yield? L
Senator Byno, Yes. » :
Senator Syarrxeron. I thank you. I have a friend from Virginia. ,
The questions that you supply for the record, this is an open hear-
ing. YWe would like to have the record on the Floor when your con-
firmation comes up and I know that the Pentagon will only be too glad
to cooperate with you to get tiwe record out at the earliest possible
tune. So we would appreciate it if you would do that, o '

Dr. Scuresiveee. Yes, sir, indeed. This is not a time I wonld onm-

courage delays in response. [ Laughter.]
Zenator Syarrxvoroy. Thank you. -

Senator Byro. I am glad to notice Yyour statement that you will

claim attempt to do something in: regard to the overclassification. T
think that will be very helpful all down the line. T may tend to.go in

the opposite direction. I am too objective, being a newspaper editor

- most of my life, but, I think that the Defense Departnient has gone too

farin the classification direction. I Ce e
. VWhen you were before the committes for confirmation as Dirvector
of the Central Intelligence Aceney, I raised a point as to whether it
rnight not be appropriate without damaging our intellicence activities,
to make available to the public the total amount of funds being ap-
propriated to the CIA with- major breakdowns but nct detailed
breakdowns. I think there is a need for classification as to how certain

~funds are used but I have not been able to establish In my own
mind the need to suy that 2 mumbers of dollars; vou cannot say that -

numbers of dollars 1s being spent for the CIA. You hev had an op-
g 5P L

- portunity to look at that from the point of view of the CIA. You are
.going into the Defense Department which is involved in this alzo

beeause it adds to the defenss budget. T am wondering if you would
comment on that this morning. ' I R

Dr. Sorreestveer. T think that it micht be an acceptable procedure,
Senator, to indicate the total figure of the national intellicence pro-
grams. I would not personally advocate it but it may be an acceptable
procedure. I think, as you well know, that this has been discnssed not
only with the Armed Services Committees'in the tiro Flouses but also
with the Appropriation Committees. There is the feeling that it might
be wise to give the gross figure. T have come to share that feeling at
least in this time frame but that doss not say that itis not a possibility.

Senator Byro, You are not strongly opposed to that, T take 1t2

De. Sereesexvcer. £ would say that that is sonething that could be
done on balance. I would lean against it. But I thinlk that it conld be

x s
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done. The problem that you get into, you s2¢, 15 you well know, Sen-
“ator, is that it would be just a free tloating figure, unsupported and
unsupportablein public, with nobedy except the members of the Over-
sight Committees or members of the Armed Sevvices Cormittee and

~Appropriation Comnaittees who would know the details. Those ure
¢iveumatances which under certain conditions would elicit the strong

tendeuncy for a flat 10 percent, 20 percent, 50 percent, 100 percent, cut
in intelligence activities hecause there is an ideutifiable target with no
broad understanding of what the components arc aund it 1s that aspect
that T think concerns me. | :

Senator Byro. There would be no securlty reasons why it should not
be done. , : : :

Dr. Scuresixcrr. For the gross figure I think that the security con-
cerns are minimal. The component figures I would be more concerned
about but for the gross national inteliigence program figures I think
we could live with that on a secuvity basis, yes. _
- Senater Byro. Dr. Schlesinger, 1f you ave confirmed as Secretary of
Defense will you provide to the appropriate committees all informa-
tion and data that the commitiees deem necessary to adeqguately
evaluate the requirements and utilization of tax funds? -

Dr. S¢aresiveer. I think the answer to that'is generally yes.

Senator Bywp. I thought it would be well to have it on the record.

Just one additional question. .~ - _

The Senate last year passed lepislation, and I assume it will do so
again this year, specifying that if U.S. troops are used they can only
be used without the consent of Congress for a specified period of time.

At the end of that time, at the end of the beginning of the emer-
geney, the Congress would have to give approval. In principal, would
you favor or oppose that legislation? ' '

Dr. Scacesineer. I thinlk, Senator, although X have not studied it
carefully, I wonld oppose that legislation. The rveason for that is it is
very dificalt to put this Into a specific time frame and an arbitrary,
single procedure may well not serve the country satisfactorily. ,
" T would say this: That at the present time the Congress if it wishes,
can pass legislation to forestall any activities almost immediately. It
doesr’t have to wait for months. So that there is within the present

" system the opportunity for Congress to exerciss its powers without

setting & specitie time period. T think that there is concain about the
year powers bub I thiunk that this particular legistation on balance, to
the extent that T understand it, would not tend to serve a fruitful jur-
pose. But T underscore the fact that T have not looked very deeply iuta
that, and my opinion micht be different in 3 weeks’ timeit T were to
study it carefully. ' s >
i'Sanator Byro. Thank you.
“Thank you, dr. Chairman.
CSenator Svrrxoroy. Thank you, Sznator.”
" Dr. Schilesinger, I ask this question for Senator Cannou. who i3
chairman of the Subcommittee on the Tactical Air Committee that
meets tomorrow. : I .
Did you participate ov support Secretary Clements’ deciston on the
1714 that will be discussed before the subrommittes tomorrosw?
t. Scernesincer. 1 did nob participate in that decision save fo the
extent that Secretary Clements discussed the decision with me.

t
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. 2 9 AUG 1975
Morton H. Halperin, Esq.

122 Maryland Avenue, N.E,
Washington, D.C. 20002

Dear Mr. Halpcrin:

We have studied your letter of 13 May 1975, in which you
request a waiver of fees in connection with your 19 February 1975
request for Attachment A documents (44 itemized descriptions of
documents), - '

In your letter you make two major points. First, you profess
amazenment that any search is necessary since ''the documents requested
all relate to domestic activities of the Central Intelligence Agency..."
and "it (is) difficult to believe that in light of the intense
presidential, congressional, and public intercst in the CIA's domestic
activitics that the CIA awaited my request before searching for the
very files identified by the Director as constituting the files of
the domestic activities of the CIA." Second, you argue that any
scarch fee should be waived because "(i)t is difficult for me to con-
ceive of a set of documents whose release would more clearly benefit
the general public.”

Pursuant to your second point, we have considered the criteria
which the Attorney General's memorandum on the 1974 Amendments to
the Freedom of Information Act suggests should be used in deciding
whether to exercise administrative discretion to waive the fee. These
criteria include ''the size of the public to be benefited, the signif-
icance of the benefit, the private interest of the requester which the
release may further, the usefulness of the material to be releascd, the
likelihood that tangible public good will be realized, and other factors
which may be pertinent...." (p. 15)

It may well be that as a general rule the type of request which
you have submitted would fall within the rubric of those requests
which would benefit the general public and contribute to public debate
on an important policy issue. If your request was of this Agency at
another time, or of another government agency at this time, we could
substantially agrec with the arguments which you press upon us. Your
request that the search fee be waived comes,  however, at a time when the
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report of the Commission on CITA Activities Within the United States

has been released to the public, when the DCI's report to the President
also has bcen released to the public, and when a full-scale legislative
investigation is underway. It is in such a context that we have
examined the results of the search thus far. In our view, what could
be relcased raises no new issues and offers little likelihood that
tangible public good will be realized.

In our examination of your request for waiver of fecs we have
been mindful of the spirit of the Freedom of Information Act and of
your argument that fees should be waived when the purpose of the
information is to contribute to the "uninhibited, robust and wide-open
debate on public issues." This Agency is not seeking to inhibit
‘debate on public issues, but we are at pains to understand how anything

- which we could provide now would make public debate on CIA domestic

activities more "robust'" than it is at present. Moreover, it might

be persuasively argued that premature public disclosure of information
at a time when a thoroughgoing congressional investigation was underway
would not be in the public interest and, in fact, might operate to the
public detriment.

The Freedom of Information Act docs not permit charging for
other than search costs but we cannot ignore the fact that substantial
additional costs are incurred. Responding to the 44 itemized categories
which you are secking has placed a heavy burden on this Agency and
has occupied the energies of administrative, clerical, legal, and
substantive personnel.

To date, on 'search alone, 120 1/2 man-hours have becn expended
at a cost of $964.00." The future cost rate of $640.00 per week given
to you would involve a present commitment of two full-time professionals
working exclusively on your requests under priorities as you and the
Agency would negotiate. The full scope of your requests, however, would
involve a total estimated manpower in excess of 100 professionals
and several months of work. This involves only search time and effort
and does not include the time and effort for review.

In considering whether the search costs must be borne by you
or by the taxpayer, we have also weighed the public benefit to be
served by the material sought against the public interest to be
served by using funds appropriated by Congress for intelligence
collection and analysis for that purpose. In view of the type of
material already at the disposal of the publit, we cannot in good
conscience add the cost of the search to the bill already being paid
by the taxpayer to respond to your request.

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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With regard to your doubts about the search itself, I should
like to take this opportunity to assure you that a very time-consuming

" search was instituted in response to your Freedom of Information

request. We regret that resolution of the fee waiver matter has

taken so long, and we recognize the considerable financial burden

our fee estimate could represent for you. We will review the $964.00
charged for the search to date to make certain that any overlap between
your request and searches done for Executive and Legislative Branch
investigations is resolved in your favor and that you are not charged
for items which were collected for another purpose.

Sincerely,

[shediton 2
_ Gene F. Wilson
Freedom of Information Coordinator

Distribution:

Orig. -_Addressee
= DCI
- DDCI

1

1 - ER

1 - OGC

1 - DDA

1 - A/I/DDA
1 - C/IRS (4RS 75-104)
1 - IRS Chrono *

1 - OLC/Subj.

1 - OLC/Chrono

OLC/PLC/dW_____ 1(27 Aug. 1975)
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2 [
Honorable Edward M. Kennedy, Chai rma,B AUG 1975

Subcommittee on Administrative
Practice and Procedure
Committee on the Judiciary -
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:
This is in response to your recent letter on behalf of Mr. Morton H.
Halperin regarding his request that fees be waived in connection with
his request for documents relating to the domestic activities of the
CIA.

' We recognize the spirit behind the Freedom of Information Act
and have given careful consideration to the arguments which Mr. Halperin
has advanced. Mr. Halperin has levied on this Agency a burdensome
request. We have devoted a significant number of man-days and a
significant amount of money in response to this request. The search
costs which we have charged do not begin to reflect the effort or the
costs which are involved in reviewing the voluminous material he

- requested and deciding on its releasability. The $964. 00 charged him

in our letter of 8 May 1975 was only for séarch performed up to
28 April, which involved 120 1/2 man-hours.

Mr. Halperin urges that the search for the documents he requests
has already been undertaken pursuant to the Agency's response to the
Commission on CIA Activities Within the United States. To some
degree this is of course true, and a large amount of material was .
selected and delivered to that Commission. The phrasing of Mr. Halperin's
request, however, requires additional search to make sure that it
does not include additional material which was perhaps examined by
the Commission's investigators but not selected for forwarding to
the Commission. The $640. 00 per week future cost rate given to
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Mr. Halperin is based on a commitment of two full-time professionals.
To complete the task as broadly stated by Mr. Halperin would require,
in our estimate, the full time of over 100 professionals and several
months of work. This would involve only the search time and effort
and would not include the time and effort for review by the senior
officials who would have to examine much of this sensitive material.
Clearly this would be a major effort for the Agency.

In determining whetlier these search costs should be borne by
the taxpayer or by Mr. Halperin personally, we have examined the
likelihood of tangible public good resulting from Mr. Halperin's
Freedom of Information request. In this context, we believe the
report of the Commission on CIA Activities Within the United States
has publicized the essence of the material covered by Mr. Halperin's
request. The public good which has resulted from this report would

_ not-seem to be increased by the degree of detail requested by

Mr. Halperin. Before any decision can be made as to the releasability
of the material which was the basis of the Commission's report, it
would have to be re-examined in detail to delete intelligence sources
and methods, properly classified material and matters involving
citizens' privacy. ' '

Apart from the work of the President's Commission, of course,

~ Senate and House Select Committees are both now investigating the

Agency. Again, these are investigating not only unclassified material,
but classified material. They will certainly cover the material
requested by Mr. Halperin, although they will review much of it in
classified form. I believe that the public good which can come from a
full review of CIA's activities again is more apt to come from such

a review of our classified material than from a declassification of it
to the extent possible under the Freedom of Information Act at this time.
I recognize Mr. Halperin's reference to the spirit of the Freedom of
Information Act that fees should be waived when the disclosure would
contribute to the "uninhibited, robust and wide-open debate on public
issues.'" I confess being at some pains to understand how our public
debate on CIA's activities could be more "robust' than it is and has
been for the past several months. In fact, premature disclosure of
detailed information might operate to the detriment of a thoroughgoing
and sober review by the appropriate committees of the proper
performance of CIA. "

2
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For this reé.soh, I have concluded that it is not feasible to
comply with Mr. Halperin's request that we waive the fees involved

in his Freedom of Information request. I believe that our first

responsibility is to respond to the Select Committees now reviewing
the Agency's activities and to continue the important substantive
work of this Agency. Ibelieve Mr. Halperin's purpose may in
truth be served better by their final conclusions and the degree they
feel it appropriate to release this material.

Sincerely,

oo STORT

Vernon A. Walters
. Acting Director
Distribution: .
Orig. - Addressee ~
~ DCI o
1 - DDCI '
- ER
- OGC
- DDA
A/1/DDA,
-C/IRS ' .
OLC /Subj.
OLC/Chrono

oLc/pPLC/diwl______ (27 Augt 1975)
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June 27, 1975

Mr. William E. Colby
Director

Central Intelligence Agency
Washington, 2.C. 20505

Dear Mr. Colby:

The Subcommittee on Administrative Practice and Procedurc
has received a copy of the correspondence bhetween your
agency and Mr. Morton H. Halperin regarding the question
of fees to be charged in connection with his request fox
various documents relating to the domestic activities of
the Central Intelligence Agency. '

As I understand the situation, Mr. Halperin has requested

a number of documents and files referred to in your
testimony before the Senate Appropriations Committee. After
some discussion, your staff and Mr. Halperin entered into
an agreement on how the reguest would be handled. The
question of fees and Mr. Halperin's request for a waiver

of fees was left open.

Subsequently Mr. Young of your staff wrote to Mr. Halperin
stating that his request for a waiver of fees had been
denied, indicating that chargeable fees had reached $964
and that further handling of the request would incur costs
at a rate of $640 per week. Mr. Halperin then wrote to
your staff specifying at length why fees should be waived
in connection with this request.
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. Mr. William E. Colby
June 27, 1975
Page 2

T have read Mr. Halperin's letter and believe that the case
he presents is persuasive. As you know, the subject of

CIA domestic activity is a matter of the most intense public
interest. While the Freedom of Information Act Amendments
left the waiver of fees to the discretion of agency heads,
Congress clearly intended that fees be waived when the
release of the information would primarily benefit the public.
The release of information about CIA domestic activities,
which can be made available without damage to our intelligence
activities, would of course be of great public value.

Mr. Halperin, as I understand, is not requesting this
information for private or commercial use but for general
distribution and dissemination.

Congress left the matter of fees to agency discretion with
the clear understanding that fee charges would not be used
to..prevent release of information. The fact that such a
hlgh search fee is being levied relating to information
apparently referred to in your testimony--and therefore
not_likely to be inaccessible within the agency~-raises
quest;ons concerning the CIA's compliance with thisg
congre351onal intent. I personally believe that the infor-
matioh requested by Mr. Halperin should be released by the
'CIA on;lts own initiative; surely in this light Mr. Halperin's
request for a waiver of fees should be granted.

Sincerely,

Sl Ny

Edward M. Kennedy

Approved For Release 2004/10/28 : CIA-RDP80M01066A000800150002-8
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{(202) 544-5380
' May 13, 1975

Mr. Robert S. Young ‘ ;?)’ﬁ.e..u

Freedom of Information Coordinator
Central Intelligeunce Agency
Washington, D.C. 20505

Dear Mr. Ybungi

I write to elaborate on my request for a waiver of fees im comnection -
with my February 19th request for Attachment A documents (44 itemized des-
criptions of documents). ’

Tn ypur letter to me of April 28th and May 8th, you state that you
have carefully considered my request in light of the AG's Memorandum and the
terms of the statute and your regulations and have concluded thai a walver
of fees is not warranted. Since you did not solicit from me any additional
information about the purpose of my request, I am at a loss to undexrstand
how you could have reached even a tentative judgment: about whether the re-
lease of the requested information '"can be considered as primarily benefit-
ing the general public." ’ S '

Your letters state that "as a matter of basic policy” you are “unable
to conclude that waiver or reduction of fees is warranted." T would appre-
ciate your advising me as to the content of this "basic policy." T assume
it is not a policy of seeking to discourage use of the FOIA by interested
public interest groups.. As T am sure you are aware, the Conference Reporl
states explicitly "that fees should not be used for the purpose of discoux-
aging requests for information ox as obstacles to disclosure of requested
information. T am confident that your "basic policy" is consistent with the
Conference Report and would be grateful if you could specify just what it is.

In my discussions with Messrs. Warner and Lansdale leading up to my
agreement in writing with Mr. Lansdale of 7 April 1975, T made it cleaxr that
all of the 44 items were sets of files referred to by Mr. William Colby in
his statement of 15 January 1975. Indeed, I provided Mr. Wamer with a
marked copy specifying where each item was discussed. T also indicated in
those discussions that I was prepared to narrow my requests in order to avoid
the necessity of major searches, I did, in fact, narrow wany of the items as
I discussed them with Messrs. Warner and Lansdale on 6 March 1975. For ex-
ample, I indicated that items 32 and 33 relating to the response to the Direc-
tor's Memorandum of May 9, 1973 should be limited to those files majntained
as a unit in the office which conducted the review. I have since indicated
my willingness to have further discussions designed to narrow the request.
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The documents requested all relate to domestic activities of the Cen-
tral Intelligence Agency which the Director described publicly in at least
general terms., T find it difficult to believe that these files were not
located and examined in the preparation of (1) Mr. Colby's Report to the
President, (2) Mr. Colby's public statement and testimony before various
congressional committees, {(3) CIA testimony and provision of documentation
to the Rockefeller Commission, and (4) requests of the Senate Select Commit-
tee. I find it difficult to believe that in light of the intense presiden-
tial, congressional, and public interest in the CIA's domestic activities
that the CIA awaited wmy request before searching for the very £files jidentified
by the Director as constituting the files of the domestic activities of the
CYA. Obviously, if these files were located for some other purpose the
agency cannot charge search fees for responding to my request.

It is difficult for me to conceive of a set of documents whose release
would more clearly benefit the general public. There is, as you are well
aware, great public interest in the domestic activities of the CIA,
4Anything on that subject which can properly be made public would, in my
V1ew, ‘clearly benefit the general publlc.

It is clear that, as the Attorney General's Memo (AG's 1974 FOL Amdts
Mem) indicates, the waiver is discretionary. (p. 16.) However, as the AG
Memo notes:

Where an agency perceives a substantial question whether
release of requested information can be considered as “primarily
‘benefiting the general public," it should consider exercising
its discretion under this provision. What is required is the
application of good faith in determining whether public payment
should be made for essentially public benefits. TIn its consider-
ation of the matter, the agency need not employ any particular
formalized procedure, and may draw upon both special expertise and
general knowledge concerning such matters as the size of the
public to be benefited, the significance of the benefit, the
private interest of the requester which the release may further,

- the usefulness of the material to be veleased, the likelihood
-that tangible public good will be realized, and other factors
which may be pertinent to the appropriateness of public pavment.
Deliberate, irrational discrimination between one case and the
-~ ..next is of course improper; but neither is it necessary to develop
a system of rigid guidelines or inflexible case precedents. (p. 15).
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The Conference Report says this about feces:

« + - In addition, the conference substitute retains the
agency's discretionary public-interest waiver authority but
elimirnates the specific categories of situations where fees
should not be charged.

By eliminating the list of specific catcgoxries, the con-
ferees do not intend to imply that agencies should actually
charge fees in those categories. Rather, they felt, such

. matters are properly the subject for individural agency deter-
mination in regulations implementing the Freedom of Information
law. The conferees intend that feas should not be used for
the purpose of discouraging requasts for information orx as
cbstatles to disclosure of requested information.

(Conference Report, No. 93-1380, p.8)

The Senate Bill approved unanimously by the Judicary Committee
contained the language finally approved. The Senate Committee Report
(93-854) states that Y{t)his public-interest standard should be 11berally
construed by the agencies. . . ." (p. 12).

Also of relevance in the legislative history, I believe, is the
discussion of attorneys. fees and court costs -- which have an analogous
purpose -- that the law should work so "that the average citizen can take

advantage of the law to the same extent as the great corporations.®

.The Senate Report relating to attomey's fees reads as follows:
.~ It should be noted that the criteria set out in this sub-
section are.intended to provide guidance and direction -- not
airtight standards ~- for courts to use in determining awards
of fees. ZEach criterion should be considered independently,
so that, for example, newsmen would ordinarily recover fees
even where the government'’s defense had z reasonable basis in
law, while corporate interests might recover where the with-
holding was without such basis.
(Senate Report N. 93-854, pp. 19-20.)

Retuming from this consideration of the analogous issue of
attorney's fees to the direct guestion, Congress clearly inteanded that the
assessment of fees not be a bar to the use of the FOIA by private individuals
or public interest groups. At the same time, it permitted the charging
of fees so that corporations oxr individuals using the Act for prlvatc
gains could be charged the cost of the services ‘provided.

The legislative history of the provision calling for a liberal
interpretation of the phrase “primarily bcnnfltlnglthc:{ubllc" suggests

that all fce8PRIRNMEMFEL RGE#E&S&Q%QPA%&C{%BQP%%M 06%A090800198%2% 8100 con-

tributes to public debate on an important policy issue and vhen the person
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requesting the information is doing so for the purpose of contributing

to the "uninhibited, robust and wide-open’ debate on public issues which
the Supreme Court has repeatedly held to be protected by the First Amend-
ment (see, e.g., New York Times V. Sullivan.)

- This approach suggesis that all fees should be waived 1f two
criteria are wet: (1) the information released will contribute importantly
to public debate on iwportant policy issues and (2) the information was
requested to be used for that purpose. -

This request for information was pade by me on behalf of the Pro-—- -
ject on National Security and Civil Liberties. The Project 1s jointly sponsared
by two public interest organizations, the American Civil Libexties Union
. and the Center for Natiomal Secuarity Studies of the Fund for Peace. The
Project makes requests under the Act for information vhich it believes
would make an jmportant contribution to public debate on major policy
issues. When it receives jnformation under the Act the material is immedi-
ately made available to the press and the public and to other public inter-
est organizations with a substantive interest in the public issues affected
by the material. Availability is made known by contacts by phone or letter
to individuals and organizatioms known to be interested in the data and by
informing members of the press who express interest. In the future, we
plan to publish a newsletter which will, inter alia, report on vhat infor-
mation is released. Copies are available for inspection at the Project.
office. Neither the Project noxr T personally will benefit financially
from release of this information. No attempt will be made, for example,

" to hold the information for an Wexclusive" article.

The Project, then, is acting to Fulfill the intent of Congress
that more information be made available, in particular on problems of foreign
-policy and national defense. By identifying documents wvhich, if subject
to a new declassification review, could be released in whole or in part,
the Project aims at contributing to the purposes of the Executive Order on
Classification as well as the Freedom of Information Act.

The requested documents which are the subject of this letter

fit the two criteria set forth above, and hence, I bellieve, should be
provided with all fees walved.
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Mr. Robert S. Young
May 13, 1975
Page Five

I enclose copies of an exchange of correspondence with the Department
of Defense concerning a waiver of fees. As you will see, based on a simi-
lar representation that Department agreed to waive fees,

, In summary, Congress entrusted waiving of fces to the discretion of

the agencies; it did so intending that the agencies jnterpret the provision
liberally and consistently with Congress' intent that the Act contribute

to public debate on major jssues. The documents requested will in fact
make an important contribution to that debate and were requested for that
reason 2nd will be used in pursuit of that objective.

Sincegely yours,
Yonhe N SO

Morton H. Halperin

mhh/ cmm
ce: Sen. Edward Kennedy, Chalrperson
Subcommittee on Administrative Practices
Rep. Bella Abzug, Chairperson

Subcommittee on Government Information and
Individual Rights
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